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What'’s the use

of something

as unstable

and diffuse as hope—

the almost-twin

of making-do,

the isotope

of going on:

what isn’t in

the envelope

just before

it isn’t:

the always tabled

righting of the present.
Kay Ryan, “Hope”
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INTRODUCTION

International Law as a Way of “‘Being

IN MAY 2018, the United Nations Human Rights Council (UNHRC)
voted to send an “independent, international commission of inquiry” to in-
vestigate violent events in the Gaza Strip that occurred around the Pales-
tinians’ Great March of Return. To mark the seventieth anniversary of the
Palestinian “Nakba,” or “catastrophe,” thousands of Palestinians had been
demonstrating around the border between the Gaza Strip and Israel, de-
manding the right of return to their homes in historic Palestine, from which
they had been expelled when Israel was established in 1948. Israeli forces
shot and killed sixty protestors and injured thousands in the days before the
UNHRC voted to establish the inquiry.!

The moral-juridical premise of that 2018 fact-finding commission was
articulated by the High Commissioner for Human Rights, Prince Zeid
Ra‘ad Zeid al-Hussein of Jordan. The commission was established, he said,
in “the hope [that] the truth regarding these matters will lead to justice,”
and that “those responsible for violations must in the end be held account-
able.” Like most other recent investigative forays in Palestine, the relation-
ship between facts, the truth about a set of events, accountability, justice, and
political change was asserted, but the lines connecting them were left vague.
The implicit theory of change embedded in fact-finding activities like this
UN inquiry rests on a humanitarian ethos that posits a direct connection

between revelation and action, justice and accountability. The actual activities



2 INTRODUCTION

of investigative commissions, however, reveal the more circuitous meander-
ings of morality and political action as they are channeled through the liberal
legal logic of global governance.

The case of Palestine is a particularly clarifying lens onto these dynam-
ics. Through a historical anthropology and ethnographic study, this book
analyzes Palestinians’ engagement with commissions of inquiry that have
investigated Palestine over the past one hundred years. It demonstrates how
commissions have shaped Palestinian politics and the conflict with Zion-
ism and Israel in many ways, foremost among which has been through their
activation of international law as a primary medium and ideology of politics.

Tens of commissions have visited Palestine over the past century. Many
were formed during periods of crisis to address an increase in violence be-
tween Palestinians and Zionists (and then Israelis after 1948). Palestine,
which was a part of the Ottoman Empire until its demise after World War I,
had become the focus of Jewish nationalists seeking to make the Holy Land
their political home. With colonialist methods and ideologies, Jews from
Europe began to settle in Palestine, just as a distinctly Palestinian national
identity was also crystallizing.’ The question of who deserved sovereignty
over the land produced disputes carried out in every form—from diplomacy
and lobbying to civil disobedience and armed attacks. Under the auspices of
the League of Nations, the British gained control over Palestine and formal-
ized their commitment to making it a Jewish national home even while the
league’s charter committed Britain and other mandatory powers to leading
their charges into self-rule. Arab frustration at this situation of declining
self-representation and autonomy, as well as worry about the Zionists’ de-
signs on their country, led to periodic violent interchange among the Arabs,
Zionists, and British. Most of these periods of intensified conflict resulted in
Great Britain sending investigative commissions.

'The British were famous for their use of commissions across their empire,
but they receded from the scene when Israel became an independent state
that covered most of historic Palestine in 1948.* At that point, the Americans
and especially the United Nations became the most active dispatchers of
investigations. The stated aim of these missions usually has been to gather
facts, examine them in light of international law, and seek a path to peace.

Based on voluntary and public consultation, and drawing on legal language
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and approximating legal standards of evidence, commissions function in the
realm of dialogue and civility, operating on the premise that international
law can be a means to resolving the conflict. Palestinian participants have
faithfully adopted these parameters and tried to explain why they deserve
an independent nation-state, how their case is supported by international
law, and why their deprivation of the right to sovereignty is among the root
causes of the violence.

Usually consisting of academics, lawyers, military, and other experts,
investigative commissions are favored by governments the world over as a
mechanism for looking like they’re producing policy on the firm basis of fact.
Just as often, the reports that commissions issue—sometimes bureaucratic
and boring, often full of legalese and reiterations of existing policy dressed
up as innovation—become a means of expressing concern while kicking a
touchy political issue into the long grass. A typical, and typically unsuccess-
ful, diplomatic device of conflict resolution and policy production, commis-
sions investigating the problem of Palestine have never formulated the po-
litical decisions that were put into practice, never led to the implementation
of international law, and certainly never come close to resolving the conflict.
And yet they have been repeatedly set up and sent—Dby Britain, the United
States, the United Nations, and other state coalitions—to investigate and
make recommendations. Despite their apparent lack of political efficacy, and
despite being labeled by critics as a political smoke screen, investigative com-
missions have been for decades a consistent feature of international engage-
ment with Palestine.

Pushing beyond the easy recognition of the cynical political use of
commissions, this book asks questions about their broader social and ideo-
logical effects as they spread liberalism’s ideals through international law’s
institutions.

Commissions establish a liberal communicative space that explicitly pri-
oritizes what Habermas calls “communicative rationality,” which Palestinians
have also prioritized in their interactions with investigators.” The impact of
commissions has not come from their reasonably deliberated recommenda-
tions, however. More significant has been the way that commissions have
shaped the form, content, and tenor of political discourse about Palestine,

determining the nature of authorized conversation between Palestinians and



4 INTRODUCTION

Western powers. Although they establish legal frameworks of interaction,
commissions stage affective performances, providing a venue from which to
make judgments about Palestinian political worthiness. They shield the actu-
ally subjective and affectively charged nature of those judgments with the

claimed objectivity of international legal referents.

International Law as Tradition

Briefly stated, my argument is that international investigative commissions
are a mechanism by which an increasing range of Palestinians have become
entangled with international law and its liberal sensibilities. The legal ap-
proach has become part of a Palestinian political tradition—and all that
“tradition” implies: of habit, depth of belief, or even blind faith. Talal Asad’s
deployment of the concept of tradition “to address . . . the use of inherited
language and . . . the acquisition of embodied abilities by repetition” is use-
tul for thinking about law in Palestinian politics, for the attention it draws
to law “as a mode of being.”® In particular, it is international humanitarian
and human rights law—not its doctrine or rules, but its habitus—that has
become part of the Palestinian political “mode of being.”

'This embroilment in international law on the part of everyone from po-
litical representatives, technocrats, and lawyers to NGO activists, fishermen,
and farmers has narrowed political vision and action for Palestine. It has also
provided “the international community” with a means to justify and enable
practical refusal of Palestinian claims to independence. International law, as
uniquely activated through investigative commissions, is an arena in which
liberalism has functioned as an ideology of rule—in different ways, both for
the rulers and the ruled. In this study, “international law” does not solely refer
to the international legal canon, its rules and regulations or doctrine. Rather,
it denotes a discourse and institutional network purporting to embody the
international legal system’s ideals. Human rights law and particularly the
laws of war and occupation are the most significant legal elements, but this
study’s specific focus is on the social dynamics and political contexts shaped
by this globally resonant set of norms and agreements.

Fundamentally, international law is “a social (and especially interpreta-
tive) process” that bears within it a set of moral precepts and visions of politi-

cal order.” The protection of civilians during war, the regulation of military



INTERNATIONAL LAW AS A WAY OF BEING 5

occupation, and physical security are among the themes covered in the laws
of war and in human rights law that are most relevant for this study. They be-
speak certain beliefs about the values by which societies should be organized,
the right way for governments to treat people, and the basic conditions of life
that humans deserve even during the mayhem of war and existence under
foreign military rule. The ways that political opponents argue about these
values are also arguments about the meaning of social life and humanity.

Many believe these principles and the international legal system they
justify to be necessarily benevolent, an “uncontested self-evident good.”
It is only through considering the historical details of how this system has
functioned in people’s lives that we may reconsider this taken-for-granted
beneficence. We can also identify the moments in which this self-evident
doxa—that which is taken for granted—is challenged by heterodox notions
and practices—such as transnational solidarity or grassroots violence, for ex-
ample. We can then see anew and pose questions of the mechanisms that
are activated to reimpose the orthodoxy of international humanitarian law.’
International legal ideals and actors are closely linked to (but are not totally
subsumed by) the ideology of liberal internationalism and the rule of law,
which legal scholars promote as #he means to foster civilizational order.!
Through their activation of international law, commissions have propagated
liberal legalism as a useable norm of political practice among Palestinians
and others seeking a means to end the conflict. Liberal legalism has at its
core the idea that law is a distinct sphere of action that runs on the basis of
objective rules, which can yield predictable and fair results when applied in
a juridical process. Although commissions are not formally legal proceed-
ings, they are legalistic and take liberal legalism as a fundamental premise.!
Commissions make spectacles of legalized dramas and, in so doing, publicize
legally codified moral notions, but always couch these performances within a
liberal legal framework.

All of this does not happen solely on a philosophical, notional, or ethical
plane, of course. The physical expression of power through force is the core
category and concern of these legal regulations and the arguments over them.
International humanitarian and human rights law seeks to define and regu-
late what is the correct, acceptable deployment of violence against different

categories of human. This is also why international law is significant, even if
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its implementation is erratic. What’s in the balance for many Palestinians—
whether as third-class citizens of Israel or residents of Jerusalem, as subjects
of military occupation in the West Bank and Gaza Strip, or as refugees in
Lebanon legally banned from working in thirty-nine professions—is finding
some normative force that can influence and restrain the nonrepresentative

governments that control their lives.!?

An Alternative History of Liberalism

A History of False Hope traces the life of international law in Palestine to
explain how some Palestinians have found in liberalism an ideology and
political methodology through which to speak to that nebulous audience,
“the international community,” and mobilize solidarity around their fight for
independence and human rights.’® Although liberalism and international
law are not coterminous, many values that are claimed as liberalism’s core
stand as the justification and goal of international law. Also claiming to pro-
mote those values are commissions, which provoke a beehive of activity—
discursive, material, and ideological—across a wide international geography
on the part of often self-consciously globalist actors. Commissions have
summoned experts and witnesses to analyze, pontificate, and represent; they
have motivated organizational and lobbying activity with a carbon footprint
to shatter the ozone; and they have produced reams of reports that circulate
extensively through international media, yielding a cacophony of argument
and debate attracting widespread attention. Around every commission new
publics are drawn, as these investigations shine a spotlight on the Palestine
conflict as an international problem and concern.

In charting the social worlds that have congealed around each com-
mission, this book offers a history of Palestine that chronicles how some
Palestinians have understood international law, the hopes that many have
invested in it, the disappointments they have experienced, the cynicism trig-
gered by international law’s unfulfilled promises, and the renewed optimisms
provoked by international legal innovations. It illuminates the ways in which
legal liberalism as manifest in the workings of investigative commissions has
shaped politics across a century of Palestinian history. Perhaps surprising to

some, this history reveals a consistent investment in liberal principles and
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institutions, which runs counter to narratives of Palestinian nationalism that
focus solely on armed struggle.

A History of False Hope is also an alternative history of liberalism and
international law that places actors from the Global South in the same ana-
Iytical field—and on the same liberal plane—as the Euro-Americans who
typically populate histories of international law. In so doing, it presents a
historical ethnography of lived liberalism that throws the limits, blind spots,
and contradictions of liberal internationalism into relief. Most basically, the
book provides more evidence that the humanitarian imagination and human
rights system are never politically neutral. But it seeks to go beyond this
obvious fact to probe a different set of puzzles regarding the hegemonic
power of liberal internationalism and international law in politics. Although
international law has been thoroughly criticized for its role in maintaining
the dominant status of already powerful states, this study shifts the focus to
ask why people nonetheless engage with international law, specifically hu-
manitarian and human rights law. By attending to the many dimensions of
international law and liberalism—ideological, political, institutional, social,
affective, moral, and symbolic—the book seeks to explain how international
law accrued hegemonic force and became part of Palestinian common sense.

Commissions put on display the liberal aims of international law, bring-
ing political opponents together in a shared framework of social and intel-
lectual interaction that is posited as a level playing field—but never is. Com-
missions are established with explicit and implicit terms of reference that
bespeak core liberal principles: self-determination and the consent of the
governed, the laws and ethical precepts of human rights and humanitari-
anism, citizenship and equality before the law, tolerance for minorities and
religious freedom, aspirations and expectations for capitalist economic de-
velopment, belief in moral and political progress, and faith in the resolution
of conflict and establishment of political order through reasoned discourse.
Although they are not the only forums activating international law, investi-
gative commissions offer a particularly clarifying view of a terrain where fun-
damental political questions of freedom, justice, political order, and the law
are debated. Although framed in different ways and prompted by different

events, the stated goal of these commissions has been to resolve the conflict
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between Palestinians and Zionists through international law, an aim as yet
unrealized (to put it mildly). Yet what is far more emblematic of the work
of these commissions across a century is the continuously shifting criteria of
sovereignty that they advance. As is the persistent inability of Palestinians to
fulfill them. This sustained pattern of promise, evaluation, and denial begs a
question about international legal liberalism: is its real purpose the mainte-

nance of Palestinian unfreedom?

The Historical Narrative and its Characters

Palestinian politics as strained through the filter of international law is the
primary focus of this study, but imperialists, colonialists, self-proclaimed
freedom fighters, and liberal do-gooders of all stripes and from all over are
part of the picture, too. Some of the characters who appear in these pages in-
clude Akram Zu‘aytir and ‘Izzat Darwaza, Palestinian nationalist firebrands
and memoirists; William Yale, an employee of the Standard Oil Company
and the embodiment of Orientalist hubris; Sir John Singleton, an irrita-
ble Tory High Court judge; Syrian rebel Fawzi Qawugji; Joe Hutcheson,
a Bible-quoting Texas judge; Angie Brooks, the Liberian president of the
twenty-fourth session of the UN General Assembly; an unnamed house-
wife who gave anonymous testimony about being deported from the West
Bank; George Mitchell, a US senator; Omar Dajani, a Palestinian-American
legal scholar; Christine Chinkin, a British legal scholar; Hina Jilani, a human
rights activist and an advocate of the Supreme Court of Pakistan; Mousa
al-Silawi, an elderly Palestinian man who lived through Israel’s bombard-
ment of the al-Maqadma Mosque in Gaza; and Richard Goldstone, a former
South African Constitutional Court judge and former chief prosecutor of
the UN International Criminal Tribunal for Rwanda and the former Yugo-
slavia. In tracking the wide and diverse range of people who have represented
Palestine before the commissions, this study shows how international law
has saturated Palestinian political society throughout its modern history. Al-
though liberal elites are some of the main characters populating these pages,
commissions have attracted a diversity of Palestinians into their dramas.

I begin the story in the period after World War I, when a doctrine of
liberal internationalism had consolidated and “was embraced by the archi-

tects of a new world order.”* Liberal internationalism is an ideological and
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institutional complex propounding liberal values as the way to deal with “the
central conundrums of international politics, including the nature and causes
of war, the role and character of ethics and law, and the preconditions neces-
sary for securing peace.”” That the liberal international order would mean
dispossession and disorder for many soon became clear to those living in
what we now call the Global South.

As transformations in the institutions of liberal internationalism have
multiplied, eventually fusing into a self-defining regime of “global gover-
nance” in the 1990s, the array of methods by which law has been put into
practice in order to manage international relations has increased.!® The Per-
manent Mandates Commission (PMC) at the heart of the League of Na-
tions’ oversight regime was a first foray into maintaining the liberal interna-
tional order after World War I. “Very much an imperialists’ club,” the PMC
was made up of colonial officials, diplomats and lawyers, liberal academics,
and peace campaigners, who together “performed impartiality” as they as-
sessed how well Europeans were governing the backward nations they were
meant to be tutoring into civilization.” They heard often from Arab repre-
sentatives who thought the Europeans were not doing a very good job at all.

Representatives of Palestinians, who insisted that the Europeans should
not be there in the first place, were particularly active in demanding their
independence from British rule. Although the British took over the gover-
nance of Palestine and other parts of the Middle East after the fall of the
Ottoman Empire, the popular understanding was that this was, and should
be, only temporary, as Arabs transitioned into defining and governing their
own independent states. The 1919 King-Crane Commission asking Arabs
what kind of government they wanted and the Arabs’ initial rejection of the
1936-1937 Peel Commission that considered the partition of Palestine be-
tween the Zionists and the Arabs were early examples of how liberal interna-
tionalism could function differently within and outside of the international
legal frame. These commissions stirred up activities both within and outside
the liberal framework, provoking the consolidation of nationalist identities
and transnational Arab solidarities. While Arab engagement with the King-
Crane Commission showed how high were the hopes many Palestinians had
in the new international legal order (Chapter 1), the anticolonial rebellion

that propelled their boycott of the Peel Commission (Chapter 2) provides
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one answer to those who object to my critiques of international law with
“Well, what else could Palestinians do?”

The Anglo-American Committee of Inquiry of 1945-1946, which exam-
ined the position of Jews in relation to the question of Palestine after World
War II, was formed during another transitional phase as the British Empire
lost global influence and the United States became more interested in the
Middle East. This period is marked by a shift toward the politics of humani-
tarianism in which sympathy for the suffering of Jews after the Holocaust
became a requirement of the good liberal. Palestinians who continued to in-
sist on the democratic principle of majority rule were caught in an unresolv-
able bind (Chapter 3).

When the British withdrew from Palestine, the political hot potato that
was Palestine was tossed about, leaving the newly formed United Nations to
pick up where the League of Nations left off. The proposed partitioning of
Palestine and establishment of the state of Israel in 1948 was its first major
diplomatic endeavor.”® A complex institution, the United Nations evolved
into multiple bodies, some of which serve the hundreds of thousands of Pal-
estinian refugees and their offspring who were exiled from their homes in the
wake of the war in 1948.1” The United Nations General Assembly (UNGA)
has been a significant meeting place in which the political aspirations and
crises of Palestine (and elsewhere) have been put up for international discus-
sion. The UNGA was originally conceived of by the Great Powers as noth-
ing more than a place for “small nations to blow off steam,” as US President
Franklin Roosevelt once admitted.?” But the assembly saw its membership
and activities increase and diversify over time, changing its demography and
interests as the wave of decolonization occurred in the 1950s and 1960s and
more states from the Global South joined the United Nations, making it an
arena from which anti-colonial and anti-racist ideals could be propagated
and publicized. It eventually transformed into an overseer of the human
rights regime.?! Soon after Israel’s military occupation of the West Bank,
Gaza Strip, and East Jerusalem in 1967, the UNGA established the United
Nations Special Committee to Investigate Israeli Practices Affecting the
Human Rights of the Population of the Occupied Territories (UNSCIIP),
which has conducted an annual investigation and issued a yearly report ever

since. The approaches of UNSCIIP over this period reflect transformations
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in the epistemological bases of international law, from the production of
proof and demands for corroboration to requests for proclamations of hope
and expressions of Palestinian suffering. The early years of UNSCIIP illus-
trate how the synergy of the UN and “The Question of Palestine” developed,
but also demonstrate how the language and forums of international law be-
came a mode of politically impotent solidarity (Chapter 4).

The United States has been a major player throughout this history. Al-
though it has been a significant base for Zionist activity and Israel’s biggest
supporter, it also claimed the mantle of peace-broker, an ill-fitting cloak now
tattered and soiled.?? As part of its involvement in peacemaking, the United
States spearheaded the Mitchell Committee in 2000, which, along with the
European Union, Norway, and Turkey, examined the causes of the second i7-
tifada (uprising) against Israeli occupation in the occupied Palestinian terri-
tory. It generated telling debate over the political significance of international
law (Chapter ).

Since 2000, several other UN entities have emerged as central to Pales-
tinian politics. The Human Rights Council is a major forum in which the
UN addresses human rights and humanitarian crises, and has become the
body most active in forming investigative commissions. Although the UN
has sent many commissions to Palestine, the Goldstone Mission has been
by far the most controversial. Launched in the wake of Israel’s assault on
Hamas in the Gaza Strip in December 2008—January 2009 (“Operation Cast
Lead”), it highlighted the category of international crime in discussions of
Israel’s treatment of Palestinians and, with this anti-impunity turn, reig-
nited Palestinian hope in international law (Chapter 6). The International
Court of Justice and most recently the International Criminal Court (ICC)
have become major international legal institutions in which the trend toward
anti-impunity in international relations is most visible. Palestinians have
sought to mobilize all of these bodies and commissions in their arguments
for an end to Israel’s military occupation and in their pursuit of national
independence.

Many other commissions have been involved in Palestine, including: ear-
lier investigations sent by Great Britain during the mandate; the UN Special
Committee on Palestine (UNSCOP) that delivered a decision to partition

the country and awarded the greater part of the country to the Zionists;
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the MacBride Commission, an ad hoc investigation of Israel’s actions dur-
ing its invasion of Lebanon; and many other UN commissions, including
the most recent one (at the time of this writing), the United Nations Com-
mission of Inquiry on the 2018 Protests in the Occupied Palestinian Terri-
tory, which concluded in March 2019. (See List of Major Commissions on
page xix.) Although each was instigated by unique historical circumstances
and followed its own dynamic, they all offer more evidence of how com-
missions function as a modality of political arbitration. Each illustrates how
international law has been a terrain of struggle in the conflict over Palestine
and a defining force in its international management. The specific commis-
sions that are the focus of this book provide a good sample of the diversity
of kinds of international investigative engagements and how Palestinians
have responded. Together they trace a historical arc that demonstrates the
depth of international legal involvement in Palestine, exemplifying both the
continuities and changes within. Although international law has remained a
baseline of Palestinian engagement with the international community, what
commission investigators have focused on has shifted, from seeking out pub-
lic opinion to sympathetic stories of suffering, just as they have demanded
different qualities from the Palestinians, whether it be nationalist enthusi-
asm, sympathy for the Jewish plight, or willingness to compromise.

By foregrounding investigative commissions as a lens for viewing a realm
of legal and political action over time, this book throws into relief the opera-
tions of liberalism through international humanitarian and human rights law
on “the problem of Palestine.” It reveals more general dynamics too, as these
are the same paradigms that have constituted the material, discursive, and
even moral terrain of political engagement for people struggling for their
rights and freedoms elsewhere, from Syria to the Democratic Republic of
Congo.?* The history and analysis presented here illuminates shifts in the
zeitgeist of global governmentality through which conflict throughout the
Global South has been managed. Whereas the definition of sovereignty and
its criteria have always undergirded these dynamics, what kinds of behavior
are required from what specific kinds of subjects, and the criteria by which
those behaviors and subjects are judged, have transformed continuously

across this history.
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The case of Palestine is especially illuminating of what has been stable
and what has shifted, both because of the UN’s originary and persistent pres-
ence in the conflict, and because of the predominant role of international
law in the conflict’s management and representation.” Although distinct di-
mensions of international law and the global governance regime have been
studied in relation to Palestine, the reasons for Palestinians’ fluctuating but
tenacious engagement with liberal legalism have not been adequately con-
sidered. Given the recursive disappointment caused by commissions, it is a
puzzle that so many people have gotten so excited about each fact-finding
excursion, that so much din is stirred by these investigative reports, and es-
pecially, that Palestinians have invested so much hopeful effort in them. 4
History of False Hope analyzes the reasons for this hope and traces the effects

of this engagement.

An Audience in “the International Community”

Palestinians’ history is one that has always been international and transna-
tional, and their politics have always engaged “the international community”
as a primary addressee—the scare quotes indicating the ambiguity of what
the term signifies. As an important forum through which Palestinians and
their advocates have sought these transnational engagements, commissions
have continuously reanimated the idea of “the international community.”
Commissions portray the international community as a responsible, respon-
sive, and caring moral-political entity organizing the international order
according to principles of law, fairness, rights, and humanitarianism. It is
variously embodied in the United Nations, other state groups, civil society
organizations, individuals, and vaguely conceived world audiences. Analyzing
Palestinian engagement with investigative commissions is a way to under-
stand the exigencies of international law and liberal internationalism, a way
to understand how the myth of an actually existing international community
materializes at different moments.

The institutions and ideals of international law have been described as
the “ideological framework to defend a liberal internationalist project,” which
hints at the mutually constitutive relationship of international law and liber-

alism.? A raft of writings in the tradition of critical legal studies has made
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the case for law’s role in liberal imperialism specifically, leaving Florian Hoff-
man to contend that there “is little, if anything, to add to this grand ideol-
ogy critique of international law.”” But such a straightforward functionalist
notion of ideology and a singular wrist-flicking, veil-lifting critique fore-
closes more interesting questions to be asked about the dynamics of this
relationship. International law has been more than “Europe’s distinctively
successful solution to universal problems of order.” It has involved a far wider
range of people and projects in its ambit, sparking hopeful activity among the
globe’s marginalized.?® It is a realm in which subaltern subjects, functionaries
of imperialism, middle-class bureaucrats, nationalist aspirants, and interna-
tionalist visionaries have all engaged, asserting their own interpretations of
what is universal and what counts as order. 4 History of False Hope posits a
framework—at once historical and anthropological—for understanding this
imbrication to address the multiple temporal, geographic, and ideological

scales at which international law and liberalism have functioned in tandem.

Liberalism as Habitus

Liberalism, in my usage, is more socially complex than what it is often con-
ceived to be, especially in the work of intellectual historians and political
theorists who have dominated the recent surge in debate over liberalism in
empire. Liberalism is usually approached through the study of texts as a po-
litical ideology, a model for governance, and an economic system. Instead,
I consider liberalism to be something that reaches deeper to function as an
ethical system, a habitus, an embodied ideology, and a discourse, a producer
of certain kinds of subjects with a particular emotional range.?” Within the
framework of liberalism, specific behaviors are required, modes of speech
and social interactions are judged, and pronouncements are made according
to particular but shifting criteria. The acceptable liberal subject must evince,
among other stances, a reasoned, rational, tolerant way of being. The accept-
able liberal subject must be—depending on the moment—sufficiently na-
tionalist and patriotic, but not too much so; they must be industrious, not in-
sistent or tedious, willing to compromise and forgive, professional and polite,
and sincerely sympathetic.

Crucially, this habitus carries a moral valence. The “right” comportment,

speech, and mode of social interaction is that which evidences a good liberal
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subject. I have talked to the people involved in commissions and read the ar-
chives for what they can tell us about the policing of what is correct behavior,
of who is the correct liberal. Transcripts of commissioners’ interviews and
Palestinians’ testimonies reveal the tug-of-war between those unashamed
of their imperial arrogance and affronted by the uppity eloquence of their
presumed inferiors on the one hand, and on the other, those Palestinians
and others unwilling to let colonialist logic shrouded in the claims of the
civilizing mission go unchallenged. In the memoirs and diaries of Palestinian
nationalists and their Western adjudicators, we see what each side was look-
ing for in the other and how they tried to perform their correct or superior
stance—for each other and the watching world. The exchange of argument
and articulation of aspirations in the lively Arabic press throughout the first
half of the nineteenth century also shows the internal disputes among Pales-
tinians and their representatives about how best to make their case to their
international interlocutors.

In all the sources I could find—letters and personal papers, private di-
aries, national archives, interview transcripts and ethnographic interviews,
scholarly publications, reminiscences, the press and online media, official
commission records and their reports—there is evidence of Palestinians en-
gaging in canny readings of the performative demands of the powerful. But
we also see them enacting their liberal-legal mode of being through profes-
sional and moral discourse that they believed to be not just effective, but the
correct way of going about things. Across all of these sources and throughout
this history, they express hopeful expectations of achieving reasoned and rea-
sonable outcomes that would be determined according to liberal principles.
Although there is wariness, pessimism, refusal, and resolute disengagement
too, Palestinians’ declarations of hope and energetic participation in these
commissions means that we must consider this history with an open mind,
putting aside presentist political cynicism. It requires a willingness to take
seriously the unexpected optimism, to follow carefully the pendulum swings
of enthusiasm and despair, to read this history in all its internal tensions
without downplaying the evident and persistent core of faith in liberalism’s
promises.

An anthropological reading of these sources reveals dimensions of lib-

eralism beyond the politics it formally promotes, exposing its role in the
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constitution of subjects making strange bedfellows, and leading us to the
venues in which the performative requirements of liberalism are put most
forcefully on display. Liberalism instigates in people and institutions aspira-
tional political desires that come with moral obligations; it comprises social
identifications linked by attachments to rationality and balance. Achieving
those desires and social connections requires certain emotional and embod-
ied sensibilities, which an anthropological sensitivity to what people have
said and how they have said it can capture well.

Tracing history through the lens of commissions provides a picture of
the transformations that allow or induce reengagement within the liberal
frame despite the disappointments. It also allows for an analysis of the socio-
political as well as material and economic conditions that give rise to new
forms of rights politics. Investigative commissions, where international law
is performed, put the ideals and values of liberalism on display. The connec-
tion between liberalism and the law may be obvious, but this tells us nothing
of how it works in people’s daily lives and in the (re)formulations of politi-
cal imaginaries at different scales. Liberalism’s ideals and international law’s
institutions have long enticed Palestinians into their webs. It is the liberal
sensibilities and faith in international law shared by Palestinians and the in-
vestigators who have listened to them that have kept them all engaged in a
deeply flawed political process.

International law—a system of norms, institutions, international agree-
ments, and purportedly universal values that was developed with the goal
and pretext of managing inter-state relations—is one crucial mechanism for
the instrumentalization of liberalism’s promises.3® The liberalism of interna-
tional law is apparent at many different levels and at every historical moment
of international law’s development, whether during phases of imperialist ex-
pansion, through decolonization, or under the rubric of development.3! From
its prioritization of conditions in which capitalist relations can flourish be-
tween states to its focus on the rights-bearing individual who is at the heart
of the human rights system, international law puts liberal norms into con-
crete practice. International law makes great promises: of equality, freedom,
justice, rights, human flourishing, even human(itarian) care and sympathy. It
is in the repeated articulation of those aspirational values that the attraction

blossoms. In addition to such pronouncements of values that seem to many
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to be right, good, necessary, and universal, international humanitarian and
human rights law offers the marginalized a sense of being cared about, even
if they are not actually cared for. The institutions and actors of international
law have become great listeners, documenters of vast atrocities, publishers
of people’s stories of suffering. This sympathetic listening that has become
inherent to the practice of international law is also what brings so many to it,
listeners and testifiers alike.

Across a hundred years, commissioners investigating Palestine usually
walked away feeling like they had done a good job, although they accom-
plished nothing that they had set out to do—neither ending the violence
nor forging a path to peace. That so many could feel so good about doing so
little provides one clue about the power of commissions to seduce and side-
track. This self-righteousness is enabled by a fetishized notion of balance as
the goal of the ethical-reasonable subject and by a historically foreshortened
view. During the British mandate, commissioners thought they were doing
what was just by instituting balance through legal principles and by trying
to ensure that neither Arab nor Jew had dominance over the other, while
Zionists actually benefited from the economic and legal structures of the
mandate.3? While proclaiming their balanced stance, they obscured a history
of policies and practices facilitating Jewish colonization of Palestine, block-
ing democratic developments and denying Palestinians’ self-government.®
And in more recent years, commission investigators—especially the liberal
legal scholars among them—reported to me that they believed their work
could make a difference. They thought the continual denunciation of human
rights violations that commissions articulated would be heard (despite the
fact that no political results would bear this out). The self-congratulatory ar-
rogance of the imperial years was transformed into a latter-day humanitarian
belief in the morality and political importance of bearing witness. As com-
mission characters transformed from greedy colonialists to cosmopolitans
full of sympathy for the downtrodden, the faith in liberal-legal methods and
institutions persisted.

As “the political theory of modernity,” liberalism is also a trick.3* Assess-
ment (by liberals) of the performances of liberal norms (by those deemed
“others”) has been a crucial tool for justifying the denial of liberalism’s prom-

ises. Uday Mehta has identified certain “anthropological capacities” that
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liberal thinkers declared were lacking in non-Western peoples, making their
“political incompetence” a basis for their exclusion from liberal freedoms.®
The colonized were denied recognition of possessing even baseline human
capacities. In other formulations, this minimum was supplemented by myriad
additional expectations, providing more opportunities for justifying denial of
entry into civilization. Breeding and education of a certain kind was, for John
Locke for example, a place to bury the “anthropological minimum . . . under
a thick set of social inscriptions and signals.”®

Less attended to in the work of intellectual historians and scholars of
political thought like Mehta, however, is the fact that such appraisals happen
in contexts well beyond the texts of key liberal thinkers. In meetings with
ministers, across op-ed pages, and through commissioners’ interrogations,
assessing the liberalism of others and asserting the political and moral pre-
eminence of liberal criteria becomes a core feature of political dynamics. In
the contexts where commissions operate, the chance of detecting an incor-
rect performance or incomplete inhabitation of a liberal subjectivity is ever-
present. Liberalism’s system of ideals and values—its doctrine of individual
and market freedom, of self-government, of the equal and inherent universal
rights of the individual—describe an aspirational realm that its institutions
have never achieved, and that they have never been set up to achieve for all.

Indeed, the power of liberalism comes not just from its vaunted ideas and
values, but from how they can justify and promote political exclusion and
repression even while the responsibility for doing so is placed on the shoul-
ders of those excluded. Within liberalism’s chain of precepts, any individual
or group that does not achieve self-government and equality has somehow
fallen short of embodying liberalism’s ideals. They become subject to blame
for their own denial of those rights and status equality. Liberalism is a tauto-
logically exclusive arrangement. I am interested in the operations involved in
disguising just how rigged a system it is, such that so many enroll themselves
in it, despite the unlikelihood, or for some the impossibility, of gaining their
rights and equality through it.

Liberalism is also an elastic concept. It is a forum of debate and practice
that is always transforming, circling around some key principles regarding, at
its broadest, the nature of freedom and the role of government. Liberalism

encompasses “a commitment to the supreme value of freedom, equal human
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dignity, the rule of law, and representative democracy,” as Jennifer Pitts has
whittled it down to its nub.’” Expanding slightly on this, historian Andrew
Fitzmaurice includes “the desirability of liberty, rights and duties, freedom of
commerce, the rule of law, and the sanctity of property,” and importantly, the
tendency to “dialogue about how to achieve these objectives.”® Other key
features are its “universalist commitment to the unique rational authority of
liberal principles, and the meliorist philosophy” at its heart, which asserts the
improvability of human social and political arrangements through the use of
reason.’? As Charles Mills notes, the variants of liberalism are united insofar
as they “are supposed to be committed to the flourishing of the individual.”*
For anthropologists Gabriella Coleman and Alex Golub, the nodal point
of liberalism is, with Charles Taylor, the “expressive self.”"! One of the few
constants in most of the scholarship that takes liberalism as its focus is the
recognition of the fact of liberalism’s shifty expansiveness.*? Flexibility is part
of what gives liberalism its remarkable ideological power and, indeed, marks
it as an ideology that exists as a terrain of struggle.®® The boundaries that cir-
cumscribe the limits of any belief system, that define who is an exemplar and
who is an outcast, is a feature of any ideologically weighted term or credo.
This conceptual malleability presents a number of quandaries to the ana-
lyst, only the most obvious of which is methodological: how to justify using a
working definition of liberalism to then be able to explain what it is and does
in the world.* A related question demands a justification for approaching
any historical or ethnographic material, any group of people or set of political
conflicts, through the lens of liberalism. Can “liberalism” offer any analytical
purchase if the question of what it is has always been such a contested one?
Duncan Bell has attempted to resolve this by understanding liberalism
as an “actor’s category.” For Bell, the liberal tradition is that which is “con-
stituted by the sum of the arguments that have been classified as liberal, and
recognized as such by other self-proclaimed liberals, across time and space.”®
But because use of the term can be rhetorical and is always ideological, nar-
rowing the concept to explicit ascription presents a problem for critical anal-
ysis. If its ascription is by definition political, the inclusion or exclusion of
groups or individuals from the category is likely to tell us about the nature of
political contests rather than something fixed about what liberalism is. Al-

though Bell’s approach may reveal the hegemonic view at a given moment, it
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can tell us little of the process that led to the consolidation and contestations
of that view.* Given that the label is often considered (especially by liberals)
to carry positive connotations, limiting one’s examination to what liberals
think it refers to can obscure the darker dimensions of liberalism’s history.
As Charles Mills has pointed out, liberalism is usually written as a story
of its ideals, not the real-life struggles around them.* Because liberalism is
contested—not a stable category whose definition can be fixed—a more im-
portant question than “What is liberalism?” is “What are the historical and
cultural dynamics that shape liberalism as a terrain of contestation?”

A related problem in the study of liberalism is the overwhelming focus
on canonical figures such as Alexis de Tocqueville, John Stuart Mill, and Ed-
mund Burke whose writings become the basis for scholarly accounts of shift-
ing theoretical positions and arguments within liberalism.* Most scholar-
ship in this vein is narrowly confined to textual exegesis and ofters little sense
of the social mechanics by which the views espoused in such core liberal
writings were influential in the world. This tendency is carried through in the
equally rich corpus of scholarship on the history of international law, where
the focus is on (mostly Western) legal scholars and their writings.* Again,
it is Duncan Bell who has stretched the boundaries of analysis in a different
direction, criticizing studies of liberalism for being too focused on canonical
thinkers and calling for a more “extensive archive of intellectual production.”
But this salutary effort remains hidebound within a mentalist or discursive
frame.”® By considering only those thinkers, canonical or not, who were con-
sidered by self-declared liberals to be liberal, the circle remains tight, limiting
the domain of analysis, first, to the interpretation of discourse, and second, to
that produced by those already declared part of the liberal club. This textual
focus in some ways reflects liberalism’s own discourse-centricity that takes
ideas, ideals, and their rational discussion as the apotheosis of politics. Left
mostly unconsidered, then, is the much bigger, messier social world in which
liberalism has taken root, shaped characters, and left legacies of action and
identity far beyond the production of a tradition of European thought.

There has been an increasing range of scholarship seeking to expand our
consideration of the non-European contexts of liberalism, among which are
the volumes on Arab intellectual history edited by Max Weiss and Jens Hans-

sen, which have helped to move the conversation “beyond the apparently
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symbiotic relationship between intellectual history and European traditions
of liberalism.”! With this and allied work, the meaning of liberalism in
the Middle East has attracted renewed attention after a hiatus of some de-
cades since the publication of Albert Hourani’s landmark 1983 study, Arabic
Thought in the Liberal Age, and a flurry of concern with the demise of liberal-
ism in the region after the 1967 “naksa” that saw parts of the Middle East,
including much of the rest of historic Palestine, fall to Israeli military occu-
pation.”? Like many, Weiss and Hanssen take liberalism “not as an ideal type
but a contested ideological formation” shaped by colonial encounters.” This,
however, means the conceptual and methodological problem remains unad-
dressed, leaving liberalism’s meaning a matter of inference, something for
the reader to determine based on the company the term keeps—“democracy,
liberalism, pluralism, parliamentarianism, humanism, and universalism”—or
based on who is identified as having “struggled to uphold the ideal of an
inclusive, democratic state.”*

Among political theorists and historians of political thought, the analyses
of Karuna Mantena and Andrew Sartori have perhaps gone the furthest in
interweaving liberal texts, their authors, and the non-European political con-
texts in which they took material shape.® In her book, A/ibis of Empire, Man-
tena’s gaze settles on Henry Maine, who, in his roles as imperial policy wonk
and legal scholar, constituted a “main conduit between new social theory and
imperial ideology and practice.”® Through Maine, Mantena explores “the co-
lonial exception” that rendered acceptable the suspension of liberalism’s nor-
mative standards when it came to people under imperial rule.” In response
to rebellion by “the natives” (specifically the so-called Indian Mutiny of 1857),
there was a move away from trying to modernize them and toward an ap-
preciation of their institutions as a lever through which to carry out a system
of indirect rule purporting to “protect native society from traumatic impact
of modernity.”® Whereas imperial theorists such as John Stuart Mill settled
on cultural difference to tie “the exercise of liberty and representative govern-
ment to civilizational development,” and thus circumscribe “the possibility
of political liberty,”’ for Maine, an anthropological appreciation of culture
provided an alibi for imperialism, which was deemed necessary for protect-
ing native society.®® By considering ideas in action, Mantena’s deft history

shows more of the dynamism and struggles that are always part of how the
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justifications for and imposition of liberal imperialism change, both as a re-
sult of imperial politics and in response to efforts to shake it oft by its victims.

Sartori’s work similarly avoids an abstracted view of liberalism and in-
stead analyzes the intellectual diffusion of liberal texts and ideas, reading
them in context to explain how they became compelling to the colonized in
Bengal.®! Sartori’s revelation is that “colonial contexts could . .. resonate with
projects of radicalizing and extending liberal commitments as easily as with
circumscribing them.” Crucially, he arrives at this understanding by placing
more analytic weight on how “practices in indigenous society constituted the
conditions for a reception of liberal ideas in social spaces in which one might
not readily expect to find them.”®? His approach to investigating the liberal-
ism of the colonizer and the colonized to understand their imbrication is
among the most innovative and important in this field. Following Mantena
and Sartori, 4 History of False Hope considers “the sociohistorical constitution
of forms of liberal subjectivity” as the only way to understand how liberalism
has traveled and transmogrified in ways that continually compel engagement

with its perpetually unkept promises.®

An Anthropology of Lived Liberalism and International Law

Tracing the development of forms of liberal subjectivity is no straightforward
task, however, and this is where anthropology comes in handy. Anthropol-
ogy is a field of scholarship that discerns the workings of power in subtle,
sometimes mundane, but always material and embodied ways. The power
of liberalism, as of any ideology, inheres in its existence as a “material force,”
the strength of which can only be analyzed by looking to the lived contexts
in which its values are performed, become accepted and hegemonic, or rise
to the level of attention to be debated and evaluated.®* Being alive to the
struggles, tensions, and changes that occur within social systems and institu-
tions, anthropologists have come to understand liberalism as both a set of
principles and “a cultural sensibility that, in practice, is under constant ne-
gotiation and reformulation.”® Countering claims that liberalism is a “native
category of the Occident” and heritage of exclusively “Euro-American sub-
jects,” anthropologists have long grappled with how liberalism has traveled
and taken root in diverse locales, defining peoples and their projects across

the globe.® This scholarship is concerned with the ways in which liberal
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norms are lived, as they shape public discourse and political activity among
everyone from journalists, conscientious objectors, and feminists to comedi-
ans and anthropologists themselves (sadly rarely the same thing).*” My work
adds commissioners and those they investigate to the list of people who have
lived liberalism under a particularly bright spotlight.

A History of False Hope seeks to concentrate attentiveness to these dynam-
ics of everyday liberalism as a way to understand the strength of its grip on
so many who suffer from it. Although it may seem an obvious thing for an-
thropologists to consider the everyday inhabitations of a powerful ideology,
things get easily muddled when it comes to turning liberalism itself into an
object of analysis. Among anthropologists, perhaps more work has gone into
deconstructing liberalism and its conceptual pretensions than has gone into
understanding how liberalism maintains its power. Because the institutions
and epistemics of the social sciences (including anthropology) have liberal
roots, and because liberalism’s claims to universalism and its ideological and
geopolitical control is hegemonic, much weed-hacking must be done to clear
the way for seeing beyond that which the conceptual apparatus of liberalism
defines as seeable.®® Talal Asad and many of his students have focused their
talents on prying open liberalism’s ideological-epistemological vault. Their
critiques of “secular moderns”and their liberal presumptions have made more
readily visible other interpretations of rights and the rule of law, the multiple
formulations of selthood and sensibilities that exist outside confined notions
of liberal “agency,” and other traditions of debate and reason, such as those
that exist within Islam.® In this highly theoretical style of genealogical cri-
tique, however, liberalism becomes something of a foil. The more concrete
details required to understand how the “secular moderns” came to be, who
and where they are, and the conditions of possibility for becoming something
else go missing.” This approach can tamp down our interest in the range of
mechanisms by which liberalism has taken hold of the hearts and minds of
many outside “the West” (understood as a discourse and a geography), and
divert attention away from the histories by which liberal values and the insti-
tutions that propound them become embedded in any given political context.
'The history of investigative commissions to Palestine that I offer is one way
of attending to the imbrication of liberalism with the political struggles of

non-Western peoples.
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Similar to most histories of liberalism, histories of international law also
tend to be temporally and spatially delimited. The typical history of inter-
national law locates its beginnings in the fifteenth century, with the devel-
opment of legal doctrines for regulating European and non-European state
relations, and focuses on a standard set of European international legal theo-
rists.” Such histories do not account for the remarkable expansion of the
system into every domain of domestic and international politics.”” Alongside
the activation of the ICC, the increasing frequency with which the UN has
resorted to international investigative commissions as a means of interven-
tion in international and domestic conflicts is a prime example of this expan-
sion in recent times.”> Commissions are now understood to do more than
simply apply international law, having become contributors to its develop-
ment.”* While mainstream legal scholarship remains hidebound by liberal
presumptions and tends to accept the self-description of commissions of in-
quiry as being a mechanism for assuring accountability and triggering transi-
tional justice, there is more needed to understand this proliferation.”

Investigative commissions have become almost a reflex reaction among
distressed groups and those seeking to act on their behalf. There has been
a parallel swell of academic interest in commissions of inquiry, prompt-
ing international lawyers and legal scholars to ponder at length the cred-
ibility and legal standards of commissions, while their broader implications
and theoretical bases typically go unremarked. The investigation of events
in Myanmar, where the Rohingya Muslim minority have been targeted in
repeated pogroms for decades, exemplifies a standard sequence of events:
violence against a vulnerable population reaches such proportions that the
UN is summoned to investigate; a fact-finding mission quickly examines the
situation in light of international law and issues a report with recommenda-
tions for steps to end the violence and uphold international law; interested
parties debate the commission’s neutrality and attack its report; little or noth-
ing changes on the ground.” As an international legal expert on the situa-
tion of the Rohingya told me, NGOs and the UN Special Rapporteur called
for a commission of inquiry into the widespread violence that the Myanmar
state inflicted on this minority group even though there was no shortage of
information about what was going on. It was clear to this expert that a com-

mission of inquiry could do nothing without political will to enforce change,
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as is always the case. In the Rohingya context, as in Palestine, Yemen, Syria,
and elsewhere, we see the “enchantment” with legal reasoning and with the
“international community” at work.”

Victims and their advocates grasp at the hope of an authoritative ac-
counting of the facts in an international legal framework, with the expec-
tation or aspiration that it would be a starting point for a solution, if not
a magic tool against those in power. And this despite the fact that com-
missions rarely offer such a launch into productive political endeavors. In
authorizing lawyers, and in prioritizing solutions presented by elite experts,
commissions exemplify the broader trend toward the legalization of conflict
and international order creation that evacuate politics of mass participation
and collective deliberation. By shoving the complex messiness of conflict into
the sausage casing of legal language, commission reports may seek to present
a neutral basis for negotiation, but they never can escape politicization. In
addition to the sidetracking of grass-roots mobilization, the political dan-
ger of this now hegemonic approach is its elimination of meaningful politi-
cal exchange. Instead, it favors legalized discourse that never addresses the
hierarchies by which “political order” is defined and enforced. Beneath the
progressivism of liberalism’s narratives and its aspirations and claims, the ac-
tual results of commissions make their imbrication in ongoing empires more
apparent.

There is already a well-developed critical historical scholarship on the
role of international law in justifying and overseeing imperial rule. This cri-
tique is articulated in international legal history and in the clutch of allied
streams of legal scholarship known as critical legal studies, TWAIL, NAIL,
and IMAIL (Third World, new, and integrated Marxist approaches to in-
ternational law).”® As explained by Martti Koskenniemi, an influential legal
scholar, these approaches stand as a corrective to an older narrative in which
“the history of the law of nations was both the history of sovereign state-
hood and the history of universal principles that should govern states and
lead into some kind of universal community beyond . . . with human rights
as the crowning achievement of legal modernity.”” Antony Anghie’s has
been one of the most prominent arguments in this set of conversations.®
He explains how, from the nineteenth century onward, legal doctrine posited

the difference between the West and the rest as a cultural or civilizational
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distinction, and in so doing wrote “uncivilized states” out of the possibility
of sovereignty. Expelling the noncivilized from the “realm of international
law” thereby legitimized colonial conquest as legal.®! This parallels in many
ways Uday Mehta’s argument about the place of liberalism in empire.® Just
as Mehta identified certain “anthropological capacities” that liberal think-
ers declared were lacking in non-Western peoples, making their “political
incompetence” a basis for their exclusion from liberalism’s freedoms, critics of
international law have identified the criteria of civilization and sovereignty as
the means by which international law excludes the colonized and maintains
their marginalization.® The question of how, or whether, international law
can dislodge its liberal-imperial foundations to become a universally avail-
able and “meaningfully plural international normative order” likewise cor-
responds with debates over whether liberalism’s alliance with imperial power
is necessary or contingent.3* Across these debates, the conclusions reached
range from “yes,” “maybe in some ways,” to “no,” with the assertions backed
up by faith, preexisting political positions, and political aspirations as much

as by evidence.

Liberatory International Law?

Despite the insistence of so many legal scholars that international law is not
just a tool of imperial domination, we still do not have a very robust account
of how it functions otherwise.® There are many who have documented the
efforts of the dominated to engage law as a “site of resistance” that functions
“as a vehicle simultaneously of governmentality and of its subversion . . . of
dispossession and reappropriation,” but few who have indicated with confi-
dence how effective the subversion and resistance have actually been.%® When
victories are noted, they are always complicated victories, often short-lived,
and with attendant drawbacks. An example from Palestine is the Interna-
tional Court of Justice (ICJ]) 2004 ruling on Israel’s barrier (sometimes called
the Separation Barrier, sometimes called the Apartheid Wall). The ruling was
touted a success, inducing euphoria that the international community was
finally going to push back against this tool of Israeli settler-colonialism. But
it then disintegrated into dashed hopes: the ICJ’s call to enforce the fourth
Geneva Convention demanding that the international community not “ren-

der any aid or assistance to the Wall and the associated regime” has gone
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unheeded.¥” Often, a mere attempt to use the law subversively is chalked up
as a victory, as when Palestinian membership in the ICC itself was described
as holding Israel accountable to international law.® These more optimistic
renderings only feed into the myth of international law’s effectiveness as a
protector of the weak.®’ There is a particularly vociferous and prolific contin-
gent of legal scholars and practitioners who remain committed to interna-
tional law as an important, if not the best and last, tool for achieving Pales-
tinians’ liberation from Israeli rule and its contingent abuses.”® None of these
are naive people who think law exists outside of politics; but they do see
international law as a means of mobilizing solidarity and pressure that can
effect political change. How that is meant to happen remains vague.

The fact that in many contexts the language of resistance and its dele-
gitimization is itself inscribed by international law is something that should
give pause to those who celebrate international law’s liberatory potential.”?
There are critical questions being asked by some legal experts interested in
Palestine.”? I come back to this set of issues in the conclusion to this book
and resist engaging them further until the reader has traced the permuta-
tions of liberalism’s deployments across the century of Palestinians’ dealings
with international law and can see the full arc of changes in the valence and
activation of liberal standards. Just as I contend that commissions must be
analyzed from a grounded perspective in their full social and historical con-
texts, another premise of this book is that any assessment of liberalism or in-
ternational law’s liberatory potential must be grounded in an understanding
of these systems’ effects on people’s lives and on the range of their political
imagination. As in most of the scholarship on liberalism and its imperial
histories, the absence of socially sensitive research into the nonelite actors
and everyday dimensions of international law may be part of what has en-
abled the perdurance of faith in the possibility of international law as an
anti-imperial tool of liberation.”

There has been a recent push in legal scholarship toward understanding
international law as a “material project,” the operations of which occur “on
the mundane or ‘material’ plane of everyday life” beyond Europe, but ques-
tions remain about how law gains its power to enroll people into its meth-
ods and propagates its expectations.”* Historians of international law have

explained much about legal enforcement (and manipulations) of boundaries
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of sovereignty at the inter-state level, but have left mostly unexamined law’s
power to seduce and convince regular people to appeal to its mechanisms.”
Even when they do make an effort to view international law in society, their
purview remains blinkered by the institutions of law’s self-definition and
production; they attend more to lawyers, academies, and textbooks than to
everyday discourses and actors.” Although Umut Oszu’s call for work on
international law that attends “to both its internal normative architecture and
its receptivity to competing projects with extralegal moorings” is a start, the
“extralegal moorings” must be conceived to include the histories of violence,
traditions of conflict, and their forms of expression and memorialization that
are part of how people think about justice, resolution, and rights.”” As the
Palestinian story shows, since it came to organize the end of the Ottoman
Empire after World War I, international law has been to different degrees
popularized, and in different ways even democratized. Its languages were
made open to the masses, and its forums have become increasingly welcom-
ing of regular people, encouraging them to come and tell “the international
community” about the terrible effects of law’s transgression. Although many
have noted the increasing judicialization of all aspects of life as a recent phe-
nomenon affecting everything from post-colonial politics to religion, my ex-
amination of Palestinian history shows that engagement with international
law has been a consistent feature of the Zionist/Israeli-Palestinian conflict
for a very long time.”

In sum, this book argues that the transformations in how international
law is mobilized through investigative commissions is itself a crucial part
of how liberalism lures, even while its guarantees remain unfulfilled. It is a
study of continuity and change that calls for more historically and anthro-
pologically grounded analyses of international law’s liberal powers. A close
look at commissions reveals the shifting sensibilities that underwrite the as-
sessments of Palestinians, the differential demands made of those pleading
their cases, and the ways that the “rule of cultural difference” and implicit
criteria of worthiness pathologize Palestinian political subjectivity with ever
changing demands. But it also reveals how each step in the evolution of in-
ternational law seems to offer new opportunities for meaningful progress
toward liberation and freedom. Offering these new opportunities is part of

how liberalism lures.
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In the League of Nations’ efforts to sort ethnically homogenous and in-
dependent nation-states, in the amplification of Third World demands for
decolonization and an end to imperial racism through the UN General As-
sembly, in the human rights regime’s discursive care for the victims of vio-
lence, and most recently through the activation of the ICC as the possible
harbinger of accountability, new audiences offering solidarity and voices of
righteous outrage and support shimmer into being.”” Through each com-
mission, in each historical era, we see specific demands made of Palestinians
who are urged to perform an ever-shifting range of sentiments—from prop-
erly contained nationalist passion to humanitarian sympathy, balance and
compromise, to hope and sincere suffering. Although the continually shape-
shifting criteria end up being impossible to fulfill, each permutation proffers
a new opportunity for Palestinians to grasp at the carrots dangled seemingly
just for them because the rules of international law demand an end to their
colonial confinement. New assurances of globally dispersed democracy and
new audiences that promise empathetic listening inspire hope that the latest
manifestation of the international community will live up to its liberal ideals.

This is part of the power of international law as ideology.

'The False Hope of Commissions

'This, then, is an account, not of Palestinians’ false consciousness about where
their “best interests” lie, so much as it is one of false hope.!®® With the term
false hope I mean to emphasize the active engagement of people in systems
that promote expectations of the future, but do not deliver on their promises.
There are those who would contend that law’s significance lies in its expres-
sion of “a powerful ethical vision in and of itself,” in promising “order and
moral answers in the midst of chaos and injustice, without being enforced,”
and that to focus on law’s ability to regulate and enforce is to miss the point
of law.!%! Indeed, it is clear that international law holds out such promises
of justice and order. The lack of any real enforcement that would translate “a
powerful ethical vision”into lived reality, however, is in fact critical for people
living under a grueling, entrenched regime of repression. The hegemonic
power of international law lies not just in its spread to all corners of political
life, but also in the system’s capacity to divert attention and energy from the

collective work required for political change.
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Although they do not always use the Marxist and Gramscian language
of false consciousness, ideology, and hegemony, critical analysis of commis-
sions from anthropological perspectives understand these investigations to
be a mechanism for the authorization of particular views that validate the
powerful.'®? Commissions often play a role in the creation and assertion of
categories of people to be governed and the “regime of truth” that defines
them, while consolidating state and national narratives to write out certain
unsavory episodes of the past.!®® Adam Ashforth’s book on governmental
commissions in South Africa explores how commissions illuminated “rul-
ing orders of the South African state,” how they “understood the questions
of sovereignty, citizenship, and territorial division,” and how they worked to
support structures of domination and political exclusion.!® In a similar vein,
anthropologist Ann Stoler has focused specifically on the discursive work
that colonial commissions perform, arguing that their political power lies
in their ability to create or cement social categories, or “designate arbitrary
social facts of the world as matters of security and concerns of state.”'%

Two crucial questions are left unanswered in such critical studies of state
power. One regards the historically shifting dynamics by which that power
takes hold of the political imagination of those it dominates. The false hope
of commissions, which breed an ambivalent faith that next time might be
different and a wary optimism that international law can come to the res-
cue, encourages activity confined within the liberal international legal frame
that never realizes its ideals on the ground. A second question ponders what
happens when authorized, expert knowledge such as that produced in com-
mission reports has no real effect on power except to name it and record it
as it deepens. The fact is, for Palestinians seeking independence, the “truths”
regimented by commissions—that Palestinians deserve an independent state,
that they should not be randomly killed or tortured, and so on—never align
with power. What the power of knowledge really is, in this case, is the power

to distract.
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“Petitioning Liberals

'The King-Crane Commission

IN 1919, in the midst of the Paris Peace Conference that would divvy up the
post-Ottoman Middle East among European powers, US President Wood-
row Wilson dispatched the King-Crane Commission to Palestine and the
region to assess “the state of opinion there with regard to [the post-Ottoman
Middle East], and the social, racial, and economic conditions.” It was in-
tended to guide the peace conference in assigning mandates.! According to
the commission’s announcement about itself, this was “in order that Presi-
dent Wilson and the American people may act with full knowledge of the
facts in any policy they may be called upon hereafter to adopt concerning
the problems of the Near East—whether in the Peace Conference or in the
League of Nations.”

Throughout that summer, Arabs across the region known as Greater
Syria (which included Palestine) urged one another to unite to secure their
country’s freedom.? The First World War had ended, along with the Otto-
man Empire, and 1919 saw “a year of travelling revolutions” across the Middle
East and North Africa, as workers, villagers, and others staged demonstra-
tions and demanded independence.* Wilson’s promises that the postwar
settlement would be guided by “the interests of the populations concerned,”
his reassurances that self-determination was “not a mere phrase” but “an im-
perative principle of actio[n],” heightened the stakes of the King-Crane

Commission for Arabs in the region. With the Ottoman Empire’s demise,
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Arabs in Palestine and elsewhere looked forward to establishing their own
independent nation-states, following the logic of ethno-nationalism that was
shaping this new world order. With expectations spurred by Wilson’s well-
publicized assurance that the “nationalities which are now under Turkish rule
should be assured an undoubted security of life and an absolutely unmolested
opportunity of an autonomous development,” Palestinians and other Arabs
understood this to mean that their own unmolested autonomous develop-
ment was included.® They believed that religious tolerance and democratic
procedures of self-governance were the ideals that would organize interna-
tional life for all, and many believed that their commitment to representative
democracy was shared with the Westerners deciding the fate of the peoples
of the defeated empires. With its professed commitment to esteem public
opinion, foster representative government, and respect the facts, the King-
Crane Commission inspired optimism that imperialism in the Middle East

was at an end.

Colonial Encounters of the Closest Kinds

Critical histories of colonial encounters have largely been written as contests.
We have been told that colonialism, whether in Indonesia, India, or Africa,
was a conflictual dynamic that pitted the Dutch, British, colonial missionar-
ies, and other categories of Westerners against their would-be subjects in
contests of conscience, consciousness, and culture, as much as it prompted
competitions of bodies in violent conflict.”

Anthropologists especially are inclined to tell stories of the colonial en-
counter that give due weight to the defiant agency of the colonized as well
as to the forms of colonial knowledge that would define them as backwards.®
The anthropological approach understands colonialism always to have been
“a struggle that constantly renegotiates the balance of domination and resis-
tance.” Scholars have deconstructed and critiqued the colonial constructions
of caste, race, sect, and ethnicity erected to divide the colonized for the ease
of colonial rule; the clashing performances set up to define respectable bod-
ies and sexed savages; and the colonial attempts to reform the bodies, minds,
and desires of non-Western peoples to further capitalism’s reach.’® What
most anthropologists have noticed in these battles for sovereignty are the

incongruous interpretations of key terms held by colonizer and colonized:
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the multiple meanings of God and religion; the alternative notions of politi-
cal leadership and divergent definitions of the legal subject; the contradictory
approaches to sexual morality.

But what happens when the colonized and colonizer seem to agree?
When people sharing certain values and self-understandings come together
across the colonial divide to consider their shared political futures in a world
that is being defined as, in fact, a shared world to be organized according to
common liberal principles?

The King-Crane Commission gathered information about the Arabs’
wishes for an independent polity based on democratic principles. The in-
vestigators encountered throngs of enthusiastic interlocutors who were in-
spired by desires for progress, a commitment to equality, and an abhorrence
of sectarianism. The King-Crane Commission discovered that the Arabs
had formulated their political proposals according to democratic procedures
whereby consensus was reached through deliberation among contributors to
a free press and through which consensual demands and proposals were pre-
sented by elected representatives. And they found that the Arabs, including
people who were coming to identify themselves as Palestinian, had a clear vi-
sion for a system of governance that would include constitutional guarantees
for minority rights, with special consideration for the rights of Jews as equal
citizens. As one of the investigators on the commission reported favorably,
his Arab interlocutors struck him as people who believed “one man is as
good as another.”!!

In short, the commission found a world of liberals who thought them-
selves part of the “new world order” that Wilson championed. These were
people who knew themselves to be members of the “program of the world’s
peace” that would “uphold the rule of international law and to put down
autocracy and militarism.”? The Arabs’ knowledge that they deserved a po-
litical future in an independent nation-state was firm, and their expectations
were high. In the Arabs’ view, their interests could be fulfilled by a sovereign
nation-state, an independent home for themselves, a people with a common
language, culture, and history. It was only reasonable, they believed, that their
shared origins and cultural and political unity, their Arab presence in a de-
fined territory since the twelfth century, constituted proof enough of their

rights to nationhood.
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But reason is never reason enough. Despite the promises of self-
governance and equality inherent in the international legal logic being touted
by Woodrow Wilson and the King-Crane Commission, the world that the
Arabs encountered was operating beyond the bounds of liberal reason. It
functioned according to a blend of hubris and imperialist greed. It was fueled
by fantasist orientalism, by a zealous obsession with religion and Christian
superiority that expressed itself in a magical belief in the ability of Western-
ers to know what’s best for others. It was they who could understand the true
intentions of fanatical Arabs, a race that was not capable of real and sincere
nationalism, people who could not speak the truth or govern themselves.
What the Palestinians could not know is that their model performances of
liberal reason were destined to fail because the measure of self-determination
was never reasonable in the first place. It was their sincere belief in this new
international order organized by liberal principles, their reliance on logic and

rational argument, that left them disappointed in the end.

'The Commission Brings Hope

The King-Crane Commission rolled out international law as if it were a red
carpet, offering a space in which people of all kinds could enact their demo-
cratic ways, perform their solidarities, and announce their claims. The com-
mission was the first forum in which Arabs developed a shared public hope
that a liberal international order and international law would include them
as equals in a nation-state of equal stature to all others of the international
community. This collective hope ricocheted across the region’s newspapers
in the already lively transnational Arabic press, which was especially ac-
tive in Palestine and infused with greater freedom after the 1908 Ottoman
constitutional restoration.’* The newspapers were inundated with observant
and loquacious writers commenting on the King-Crane Commission. Al-
though literacy was low at this time, and only the thin layer of the literate
elite could publish their arguments, newspapers were being shared and read
out loud in cafes, markets, and other public gatherings.”® An observer wrote
at the time: “the news of the Entente sending a commission has been spread
with the rapidity of lightning in all the East.”® A/-Manar’s editors (based in
Cairo) urged their compatriots to unite and take an active role in the Euro-

peans’ decision about their country.” Between April, when the investigative



PETITIONING LIBERALS 35

commission was being formed, and August 1919 when it completed its trip
in the Near East, the Syrian newspaper a/-"Asima published one or two ar-
ticles discussing the King-Crane Commission almost every week.'® Lisan al-
Hal and al-Mugattam kept pace too. The commission sparked acute interest
across a variegated Arab public and became the focus of intensive political
debate and activity in preparation for the Americans’ investigation.

As suspenseful expectations for the King-Crane Commission’s immi-
nent arrival was building in the Arabic press, and after much to-ing and
fro-ing over the commission’s membership, the team of Americans set off in
the summer of 1919. They visited towns and villages across Palestine, Syria,
and southern parts of Anatolia. In Palestine itself, they trekked through Jaffa
and Haifa, Jerusalem and Abu Dis. They heard from people hailing from
Ramallah and Beit Rima, Bethlehem and Malha, Deir Dibwan and Nab-
lus, ‘Arrabe, Ya‘bed and Safed, and many other towns and villages in what
was then commonly known as Southern Syria. Outside of Palestine they
visited Damascus, Beirut, Tripoli, Homs, Aleppo, and Adana, among other
locations.?

What is striking about the dynamics around this commission is just how
numerous and diverse were the people in Palestine who got involved. The
histories of the King-Crane Commission and of Arab Palestine in this pe-
riod (and later) have often been written as histories of the elite or histories of
elite manipulations of the masses (reflecting what would become a standard
trope of the British imperial rule).?’ Because of the constraints of historical
archives, many Palestinians named in these pages, too, hail from what is tra-
ditionally recognized as “the political class.” Akram Zuaytir, ‘Izzat Darwaza,
Rafiq al-Tamimi, and ‘Awni ‘Abd al-Hadi were middle or upper class and
educated. Darwaza was a politically active nationalist who was also a school
director from Nablus. His achievements included cofounding the Christian
Muslim Association in Nablus (of which he was also secretary) and partici-
pating in the first Arab Palestinian Conference in Jerusalem at the beginning
of 1919. Before the end of the Ottoman Empire, Darwaza was a member of
the Reform Party, a general secretary of the Young Arab Society (a/~Fata?),
and a part of the Decentralization Party, which called for partial autonomy
for the Arab regions of the Empire. He would go on to help form the Arab
Independence Party at the end of 1919.! In addition to these intellectuals,
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there were those heads of influential families who led delegations to the
commission. But alongside men of high political status, the investigators also
talked with spice sellers and green grocers, carpenters, priests and rabbis, fac-
tory owners and workers’ associations.?? They even heard from one delegation
described as representing the opinion of “the old fashioned Moslem who
does not care for politics.”? It is clear from the range of newspaper articles
and size of demonstrations greeting the commission that many were deeply
invested in it. The commission brought into the open extensive discussion
about the future of the region, the provenance of Palestine, and the criteria of
national sovereignty. The investigators and their many interlocutors consid-
ered together the requirements of a political representative and the meaning
of international law, and together they agreed on the terms of international
society and cooperation.

The commissioners claimed to be on the lookout for the “broad-minded,”
the nonsectarian mentality that would allow true nationalism to weld the
Middle Eastern states together without religious “fanaticism” or threat to
Christians.* Arab representatives tried to demonstrate their nationalist yet
tolerant mindset, and to prove to their Western investigators their political
“maturity” in accordance with the evolutionary language of the day.

The Arabs had placed their faith in reasoned discourse, in representative
politics, in logical argumentation. They were, after all, speaking to men who
came on a mission to find the objective facts of the matter. The King-Crane
Commission was yet another manifestation of the principle of “scientific
knowledge for a scientific peace” that Wilson had exalted with his establish-
ment of “The Inquiry,” as the team of academic experts advising the postwar
planners came to be known.? Invoking all the prestige and pretense to ratio-
nalism that attached to the word “scientific,” Wilson and the commissioners
asserted their gravitas and credibility. They made sure everyone with access
to a newspaper knew that the Americans were there to hear their political
views. They recorded the petitions and tallied the opinions in which most in
Palestine expressed their desire for a united, independent nation to be orga-
nized constitutionally according to democratic principles, a nation in which
religious minorities would be free and equal, and Jews would be included
with tolerance, like other religious minorities. But the language of social sci-

ence positivism belies the much livelier interactions and complicated beliefs
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that cross cut the King-Crane Commission’s journey. As with most attempts
to “scientifically” determine anything about social life, it was more belief and
bias, emotion, performance, and contingency that determined the results of

this investigation than any reasoned conclusion according to “objective facts.”

An Arab World of Liberals

What the commission encountered was a world already steeped in liberal
activity, as nationalist campaigns were ramping up and demands for demo-
cratic political representation had been churning throughout the late decades
of the Ottoman Empire. The commission’s visit set in motion a new round
of debate, petition drafting, and voting for representatives, as the Arabs de-
termined what demands to present to the Americans and strategized how
best to do it. These democratic procedures were elements of civic life that had
become increasingly familiar throughout the Ottoman Empire from at least
1830, when experiments with representative and constitutional government
had gotten under way.?® The 1876 Ottoman constitution was another crystal-
lizing moment in the development of liberal governance in the region.” The
rise of Western liberal internationalism and the elaboration of its technolo-
gies of rule came at a time when Arabs were functioning with similar tools
and trying out parallel institutions, with shared ideas of liberal governance
circulating in their midst.”

Across the Arab region, new words were circulating: “autonomy, nation,
homeland, personal freedom, nationality.”® Notions of liberty, justice, con-
sultation, public good, and accountability were prevalent as Ottoman Pales-
tinians debated the terms of the second Ottoman constitutional revolution in
1908.% It was a revolution that had set in motion a plan for a representative
state.3! Among the “exercises in democracy” with which Arab publics had en-
gaged was the 1912 Ottoman election in which Arab candidates campaigned
among the people throughout the Levant, their speeches heavily covered in
the press, which saw soaring rates of popularity as circulation of daily news-
papers spread.’? In the autumn of 1918, censorship was relaxed, and political
activity blossomed. By the time the King-Crane Commission would appear
in Palestine, nationalist Rafiq al-Tamimi would be reporting to his friend
‘Awni ‘Abd al-Hadi that “Palestinian public opinion has begun coagulating

into a single voice” demanding total independence within a unified Syria.®
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They were part of the liberalizing generation, “ready to play a role in the de-
termination of their fate as a political community.”*

Other tools of democratic self-representation and citizen engagement
were also already common. Through the press and cultural associations, tele-
grams and petitions, public opinion came to be a more significant political
force.® Petitioning had become a standard method of claim making among
people who did so more as citizens than as imperial subjects in the Ottoman
Empire. And the substance of the requests and complaints were “increas-
ingly couched in terms of rights and constitutional responsibility.”*® Several
Palestinians had already emerged as liberal reformists, and the vocabulary
of citizenship, popular representation, and nationalism was commonplace by
the outbreak of World War 1.7

In their newspaper editorials, pamphlets and petitions, diaries and mem-
oirs, Arabs expressed their clear expectations for the imminent establishment
of an independent Arab state. But why would they be so hopeful? It may
seem unlikely from our vantage point today that they could have believed
that through their reasonable arguments to a commission they could wrest
their independence from the claws of the Europeans’ colonial avarice. And
this especially so given the evidence of Western antagonism all around them.
The French had been in Algeria from 1830 and annexed Tunisia in 1881; Brit-
ain had occupied Egypt in 1882; Italy invaded Libya in 1911; and the French
would soon be putting down a Syrian revolt against them with extreme bru-
tality, just as the British would put down a revolt in Iraq in 1920. European
control had also wormed its way throughout the Ottoman Empire more sub-
tly through the Capitulations, which were increasingly used to assert Euro-
pean extraterritorial jurisdiction over and privileges for non-Muslim foreign-
ers.® In May 1919, French diplomat (and member of the French Colonial
Party) Francois Georges-Picot was still hypocritically avowing to his Syrian
audiences that France was working for the realization of Syrian indepen-
dence and promising to convey their desires for independence to those at
the peace conference. All the while, he was advocating Western action to
counteract what he perceived to be an “Islamic movement which was under
full swing in Syria.”® Readers of Rashid al-Rida’s newspaper, a/~-Manar, were
being reminded of the 1916 British and French secret treaties that had di-

vided the region into spheres of influence.*” An observer of his countrymen,
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Faysal—who declared the Arab Kingdom of Syria in 1920—explained his
compatriots’ “fear and horror” of the Great Powers, “whose spirit in general
is inconsistent with its letter, such as entering the country under pretense of
assistance and advise and subsequently making of it a colony.” Arabs across
the Middle East had plenty of experience with Europeans’ pitiless imperial-
ism, tricky takeovers, and sugar-coated assurances. And yet, this time seemed
different.

Welcoming the Commission, Demanding Human Rights

The commission’s vocal admiration of the Arabs’ political organization en-
couraged hope that a new international arrangement that recognized their
national and individual rights was coming into place.*? Their visit to Pal-
estine, prompting much talk and speculation about the political future, was
an event that enhanced the sense of opportunity in a general atmosphere
that already encouraged Arab expectations. Many questions were open,
and uncertainty about their fate was worrying at people’s nerves, but the
context itself generated excitement and widespread attention to these mat-
ters.* Delegations wearing their finest clothes received the commission with
shouts of “Americal Wilson!” Littérateurs put their skills into welcoming
the Americans, proclaiming to the commission: “Undoubtedly, you would
be among those whose names are remembered throughout modern history,
as they would be written in golden ink.”® Great crowds came out to meet
them, including many women and some children.* The commission thought
that the women they heard from were “more determined even than the Mus-
lim men.”*

Many people in Palestine and across the Middle East were intent on
shaping the investigators’ judgments. An article in the leading Lebanese Ar-
abic newspaper, Lisan a/-Hal, announced that the commission was expected
to arrive within days, and that its report would have “a large impact on the
[Paris Peace] conference’s conclusions, and in turn the future of Syria and
Palestine.”® Judging from newspaper accounts of the day, there was every
expectation among the Arabs that the commission’s findings would impact
the peace conference and ensure an independent future of Palestine.®
But they knew they had to articulate their claims in the right way. Those

secking to assert their international status and achieve recognition of it knew
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something of how Westerners made determinations regarding other states
(their own civilizational status assumed and firmly anchored in their own
self-definition). This is clear from the ways Arabs argued their case, trying
to stake a claim to the civilizational status that was supposed to earn them
international respect and independence. Prince Faysal took one approach,
invoking France’s reputation as the birthplace of liberal democracy, while
challenging Westerners’ claims on that basis. In arguing for his right to have
a voice at the peace conference, Faysal braided a narrative of Arab civilization
and political liberalism into French history. He explained, “At the time of the
French revolution, there came an awakening of the spirit of independence
among the Arabs.” Regardless of the French claims based on their economic
and civilizing missions, Faysal insisted that “the Arabs had been there sev-
eral thousand years before the French came there. The Arabs have rights in
Syria, and he [Faysal] who had led the troops who drove out the Turks surely
should have a voice.”!

Their inherent capabilities and unity were additional pieces of evidence
that Arabs used to argue their readiness for self-rule. “We have the instinc-
tive abilities and natural intelligence, and the strength and vitality that makes
us able to be independent. We are one community. There is no fighting be-
tween us and no factionalism.”™? They viewed themselves as being as “natu-
rally gifted as any other population in the world” and certainly not inferior
to the Bulgarians, Serbs, Greeks, or Romanians “in the beginnings of their
independence.” They objected to their designation in the League of Na-
tions Charter as being “among the nations half-civilized who need still to
be protected.” Palestinians asserted that their people were being educated
in America and Europe; they had members of all the professions necessary
for producing a functioning country, from farmer to pharmacist, mechanic
to mathematician. They were liberal in its contemporary sense, valuing mo-
dernity and working for progress.** One delegation to the commission de-
clared, “We have raised men who are ready with all the necessary tools for
independence.”™

The ideology of universal rights permeated their demands. “We ask for
independence to live as human beings (bashar). This is what will guarantee
us life, freedom and happiness. What will protect our dignity, and ensure

that we will progress and reach our potential.” They were not just superficial,



PETITIONING LIBERALS 41

fawning copycats though. They asserted their desires for progress “accord-
ing to our traditions, and what our situation requires. What the spirit of the
times demands. We do not wear imported clothes or [desire] to make our
life a copy of others,” a delegation insisted to the commissioners.” They had
to maintain a balance between asserting their civilizational particularity that
bespoke their autonomous identity and conferred national rights, and reas-
suring the Westerners that they functioned within a common framework of
universal values. Because those values were theirs too, the anticolonial conun-
drum identified by Partha Chatterjee, in which Third World nationalism “si-
multaneously rejects and accepts the dominance, both epistemic and moral,
of an alien culture,” did not confront them.”” Their epistemic and moral pri-

orities were the same.

International Legal Reordering

Beyond the political ferment of the late Ottoman context, also buoying
Arabs’ political hopes was the structural context of systemic changes in the
international order and international legal tools being devised to cultivate
that order. The League of Nations was a central mechanism in this context.
Although the league’s existence did not officially begin until January 10, 1920,
the plenary assembly of the peace conference accepted a draft of the league
covenant on April 28, 1919, a couple of months before the King-Crane Com-
mission arrived in Palestine.’®® An Arabic translation of the covenant was
published in what was regarded as one of the most credible newspapers, Lisan
al-Hal, a week later.”” The covenant announced its goal “to promote interna-
tional co-operation and to achieve international peace and security . . . by
the prescription of open, just and honourable relations between nations,” and
“by the firm establishment of the understandings of international law as the
actual rule of conduct among Governments” with a Permanent Court of In-
ternational Justice to ensure it.

Article 22 of the league covenant offered a mixed bag of recognition and

paternalism for the people of the Middle East, however:

Certain communities formerly belonging to the Turkish Empire have
reached a stage of development where their existence as independent nations

can be provisionally recognized subject to the rendering of administrative
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advice and assistance by a Mandatory until such time as they are able to
stand alone. The wishes of these communities must be a principal consider-

ation in the selection of the Mandatory.*

Many Arab commentators refused the league’s categorization of the Arabs as
“peoples not yet able to stand by themselves under the strenuous conditions
of the modern world.” Khalil Sakakini, a Palestinian nationalist and educa-
tor, rejected the logic of mandatory “tutelage” entirely.®! He reasoned that it
was better for the Arabs to organize themselves independently “even if we
committed a hundred mistakes every day.” Regardless of whether the league
insisted that a mandate was necessary to train them into independence, it
would come to no good. “If we haven't learned independence by ourselves
then no one can teach us.” He presciently observed: “[ Any] great teacher that
enters our country will not leave without a fight.”®? Prince Faysal, described
by commission members as being “liberal” and “broad-minded,” thought that
the European insistence on placing Greater Syria—which included present-
day Palestine, Lebanon, Syria, and Jordan—under a mandatory power was
the result of Arabs being “misunderstood” by Europeans.®® The Arab rep-
resentatives of this period believed in the power of “rational appeals” to win
redress for their grievances and ward off the Zionists advances.®

Despite Article 22’s articulation of the new form of tutoring colonial
power, the American president’s calls for the formation of this league as a
“general association of nations . . . . under specific covenants for the purpose
of affording mutual guarantees of political independence and territorial in-
tegrity to great and small states alike” stood as a reference point for the Arabs’
articulation of their political vision.®® Wilson’s liberal values were widely
publicized after his Fourteen Points speech before Congress in 1918 and
were well known to the Arabs communicating with the King-Crane Com-
mission.® In that speech Wilson had advocated liberal principles by which
he thought international peace could be restored and imperialism put to an
end, including the equality of nations, consent of the governed, and self-
determination.®” The European powers had been making declarations about
the liberation of the Eastern peoples from the Turks, and reports of these
promises circulated in Arabic newspapers.®® It made Prince Faysal “confident

that the [Great] Powers will attach more importance to the bodies and souls
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of the Arabic-speaking peoples than to their own material interests.”® Peti-
tions to the commission invoked the “noble rules . . . [of | President Wilson,
the great,” imploring the commission to “pay attention to us,” and “in the
name of humanity and justice . .. grant us our usurped freedom.””

Arab spokespeople continuously drew on Wilson’s language of jus-
tice as a validating pillar for their political demands.” They believed that
his pronouncements guaranteeing them absolute independence resonated
with universal values. One of the Palestinian delegations to the King-Crane
Commission asked that the peace conference meeting in Paris “defend the
right of general humanity.””? “Can the destiny of Palestine be determined
before taking the opinion of people?” a columnist in an Arabic newspaper
asked rhetorically. “We don't think so” was his rosy response.” Clearly not as
widely known was the fact that Wilson approved the official US Department
of State commentary on his speech, recognizing the “preeminent position
of France in Syria and affirm[ing] that Britain was ‘clearly the best man-
datory for Palestine, Mesopotamia, and Arabia.”””* Although others in the
president’s circle believed him to be merely an emitter of “vague phrases and
beautiful ideals,” Arabs in the region seized on his statements to further their
claims for independence and to raise their objections to Zionist demands for
a Jewish nation, claiming the principle of self-determination for themselves,

the native inhabitants of Palestine.”

The Promises of International Law

It was not Wilson alone who stoked the Arabs” hopes. The very fact of the
King-Crane Commission’s appointment helped reassure the Arabs of Pal-
estine and throughout the Near East that the “intellectual revolution in in-
ternational legal history” that marked this new order offered them a frame-
work in which their arguments could be heard and would be respected.” The
league, which presented itself as constituting “a momentous first step from
anarchy to order and from politics to law,” was a key institution of liberal in-
ternationalism after World War I. It was the prototypical liberal regime. The
story that the discipline of international law tells about itself describes 1918
as a politically progressive moment, providing a transformative break from
the imperialist past, institutionalized through the League of Nations.” This

was the instant, so the story goes, when a critique of absolute sovereignty
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gave way to a “modern sensibility that . . . foregrounded the interest of the
international community” that would include more centrally those hitherto
regarded as fixed on the “semi-periphery.””®

International law was a language of promises. Representatives of Eu-
ropean and American powers offered a lot of public assurances around
World War I: to “the world,” to humanity, to peoples and nations, and to
each other.” Even if much of what they guaranteed was contradictory, each
promise impossible to fulfill without breaking another, international law
held out a horizon of possibility for those whom the system stationed at
its margins. The intermediate international legal category of “semi-civilized,”
reserved for the Ottoman Empire among a few other states, brought the
non-European and marginalized into the system, both through modes of
exclusion and through means that promised partial inclusion.®® It was the
fluidity of the hierarchy and the malleability with which the criteria were de-
ployed that encouraged those in states designated “semi-civilized” especially
to engage in the competition for civilizational status. From the perspective of
semi-peripheral elites, international law became an arena for engaging and
confronting Western dominance.®! The Ottoman elite of the mid-eighteenth
century believed they already had a place in “the club of European states,”
that they had proved themselves civilized, “and that the Ottoman state had
gained a legitimate right to international existence as a recognized mem-
ber of the Concert of Europe.”?The apparent room for improvement that
was incorporated within the civilizational sliding scale, and the standards of
civilization, created conditions in which an apparent dialogue with common
terms of reference could take place.

The formalization of the hierarchy’s criteria reached a new level with
the imposition of different categories of mandates under the League of Na-
tions. It institutionalized civilizational distinctions under the rubric of man-
dates, providing European states with the justification for their control over
other people by calling it benevolent tutelage for backward nations.®> But
in those areas deemed to be almost ready for self-government, the Class A
mandates that included the Levant, the European mandatory powers were
meant only to provide “administrative advice and assistance.”®* That the peo-
ples who were part of the former Ottoman Empire were designated Class

A mandates—at the top of the scale of the not quite yet civilized enough—
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made the path to full and equal inclusion in the society of nations look that
much shorter, and scoring enough civilizational points seem that much more
possible.®’ For those who did not refuse a mandate outright, acceptance of
temporary assistance in technical matters to improve their progress toward
sovereignty seemed a feasible move.%

Also encouraging faith in an international society that would be orga-
nized according to liberal terms of self-determination was the prevalence
of “plebiscites”—an early form of public opinion poll.¥” The Versailles Peace
Conference conducted twenty-five field investigations and consultations to
feed into the discussions as the Great Powers were deciding on matters of
sovereignty and self-determination after World War 1. Along with bound-
ary commissions, minorities treaties, and petition processes, plebiscites were
one means through which “putative ‘nations’ learned to state their claims
and test their powers.”® Those seeking to ensure that international stability
was achieved according to rational methods viewed plebiscites as a crucial
technique of good governance.¥ And some of those secking to have their
independence recognized greeted plebiscites with enthusiasm. Algerians ad-
dressed a letter to Woodrow Wilson, “the honorable President of American
Liberty,” asking for an investigatory delegation to Algeria “in order to ‘decide
our future fate, under the aegis of the Society of Nations.”””® Although the
Algerians did not get a commission, the Palestinians of “Greater Syria” did
(figured as Syrians rather than Palestinians at this time). And they had great
enthusiasm for it because, as author and president of the Bethlehem Liter-
ary Society, Youhanna Khalil Dikrat, said, the only possible outcome of an
unbiased examination of the facts was their freedom.”

The commission came across like a living, moving embodiment of Wil-
sonian ideals that had representational government as a core value and
promised national sovereignty to the hitherto oppressed. The commission
members told their attentive public that the United States had no interests
in the Near East.”” And many believed them. Albert Lybyer, professor of
history at the University of Illinois and technical advisor to Henry King and
Charles Crane, recorded the prevalent view among the Arab delegations that
America was not a colonizing power and “could be relied upon to withdraw
from the country when her work is done, which is the case with no other

power.”> Wilson had been making a great show of distinguishing the United
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States from the traditional, greedy imperial powers. His country had “no self-
ish ends to serve,” he announced.” That France and Britain were not doing
a great deal to burnish their visages probably made these American efforts
easier. The true belief in those principles among the dyed-in-the-wool liber-
als on this commission, people who “took seriously the portion of Article
XXII of the Covenant of the League of Nations which said that the wishes
of the inhabitants should be a principal consideration,” made their opinion

polling and fact finding all the more convincing.”

Debating Procedures of Political Representation

The commissioners were all there to proclaim the unbiased nature of their
examination, to perform a Western willingness to engage in dialogue, to
hear reason, to let the people represent themselves. As representatives of the
United States, “the champion of liberty and fair opportunity for all peoples,”
they were concerned to maintain for the commission an appearance of ob-
jectivity and wanted to make sure that anyone who had a basis for making a
presentation was allowed to do s0.”® William Yale, technical advisor on the
commission, recalled many years after the end of the mission that he had
been in charge of ensuring that they allowed “adequate representation to all
groups” “without discrimination against any.””” Although they used the lan-
guage of science and statistics to prove they did this, much of what they re-
corded was impressionistic. In notes on their meetings, members of the com-
mission labeled delegates they spoke with as being “fairly representative” or
“not really representative” of the city or group they came from, as being from
an influential family, extremist, moderate, supposedly moderate, or insipid.”®
One Druze sheikh was simply deemed “stupid.” The only note that explained
how they derived this taxonomy regarded a Municipal Council delegation
that was dismissed as being not really representative of the city because it had
been appointed by a Turkish official.” The rest were assertions. It all fed into
their tallies of the petitions and counting of the delegations they met. All
together, they thought they had gathered a “fairly accurate analysis of present
political opinion in Syria.”'% Their openness and insistence on hearing any-
one who wanted to talk to them raised the commission’s stakes in the eyes of

those who sought to deliver their opinions and prove their facts.!”!
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The Arabs did what they could to convince them that they were repre-
sentative of their people, that their people wanted independence and op-
posed Zionism. Faysal, who “made a splendid impression as a statesman,”
announced himself as “political representative and defender of the rights of
Syria.”% He addressed the commission “on behalf of the Syrians . . . as a
whole, . . . being authorized to represent them by official documents con-
taining over three hundred thousand signatures.” He was, he reassured the

LG

commissioners, conveying the Syrians’ “true desires.” Not claiming an utterly
homogenous and unbelievable nationalism, Faysal explained to the commis-
sioners that if there was any variance in how different groups may have ex-
pressed their opinions, it was only a matter of different language, diverging
“only in words according to the degree of feeling, level of education, and at-
tachment to the nationality and solidarity.” But the basic desire for “Liberty
and Independence” was there among all of them.!®

While liberty and independence were indeed the generally preferred out-
come, Faysal’s legitimacy as representative was less clear. At the Paris Peace
Conference, he filled a void left by Palestinian representatives who were for-
bidden from attending by the British authorities in Palestine (leaving the Zi-
onists to lobby in full force, mostly unopposed).’®* Once the commission was
headed their way, there was much debate across the region about who should
represent their people in front of it and about the processes by which their
representatives should be determined. As they prepared for the commission’s
arrival, Arabs across the region sought to determine their collective political
aspirations and find a way to represent those views fairly to their investiga-
tors.!% They were not only aiming to convince their interlocutors that their
demands were the demands of the majority of their people. They were also
striving to reach, and produce, an agreement that was fair and representative.

Readers of Lisan al-Hal wanted transparency from the Syrian Moder-
ate Party, and they expected to have access to the influential speeches that
were given at an important meeting of their party.!% In an article penned
with a tone of near panic, one unnamed writer urged their compatriots to
prepare properly for the commission’s visit: “We believe that the best to be
done under this condition is to select a committee of wise, unbiased men,

who are knowledgeable of the conditions of the country and its needs.”"”
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Middle-class respectability figured heavily into how some people were judg-
ing political worthiness. The increasing political importance of intellectuals is
indicated in the suggestion of one person writing in to the same newspaper:
“As the visit of this commission approaches, we should act by forming a tem-
porary society of justices, lawyers, teachers, authors and other thinkers. This
society is to select the members to be consulted with by the international
commission.”1%

They did more than appoint spokespeople from among the new middle
classes though. In preparation for the commissioners, Arab political party
members gathered in Damascus in June 1919 for the Syrian General Con-
gress to prepare a unified platform to present before the investigators.l®? As
diarist Khalil Sakakini recorded at the time, individual clubs and groups had
internal meetings to decide who would take part in that congress.!' Partici-
pants in the congress were elected according to the Turkish electoral law.!
The first paragraph of the platform written at the congress that would be
presented to the commission, and which was published in the Arabic press,
explains that it was written by an assembly made up of representatives from
every part of Syria, “who were granted the confidence of and delegation by”
the Muslims, Christians, and Jews of their provinces.!!?

An article in a/-'Asima newspaper conveyed something of the urgency

that some felt in seizing the opportunity to articulate their collective wishes:

We must join together in our demand for our future, as the international
commission’s visit to Damascus is drawing closer. For this, we require the
convening of the Syrian conference, but when will it convene? Is it waiting
on the Commission’s arrival in order to organise itself?

One group asserts that only unmitigated freedom will do. Another
group believes that as a necessary precaution we must pick a mandate, lest
our silence be interpreted as submission and we lose the privilege of pick-
ing one for ourselves. The first group, which calls for absolute autonomy
without any sort of supervision, mandate, guidance or aid, is supported by
the majority of the population. . ..

It is imperative that we unite our voices in the call for complete au-
tonomy, as this will push the Commission and [the Paris Peace] Confer-

ence to view our self-sufficiency and suitability for rule, as the nation that
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succumbs to slavery and humiliation will never earn respect. We will not
have another chance to present our wishes to a committee; we must seize
the opportunity now. The fate of the region has not yet been decided, as
is clear from the Commission’s interactions with the people of Yafa [the
Palestinian coastal city of Jaffa], and therefore this is our chance to decide
it now, as Wilson remains dedicated to his fourteen points.

For these reasons, we stand by the position of the first group in re-

questing total independence (istiglal tamm).1"3

The time for complete autonomy and national unity had come.!**

Representative Demonstrations

Although what is most evident in the press archives and in the commis-
sion members’ notes are the missives penned by individuals hailing from
the strata that historian James Gelvin has dubbed “Westernising elites,” the
demands they stated were restated, with some variation, by delegations in
petitions, newspaper articles, and flyers throughout the areas that the King-
Crane Commission visited. Many took part, demanding that their views be
fairly demonstrated.' People worried that the commission would listen only
to the elite, those privileged people who “know nothing about the mean-
ings of life other than individualism and do not care about the collectivity.”
They warned in newspaper opinion articles against any monopoly on their
political representation by the notables.!® They made sure that did not hap-
pen. Crowds of hundreds gathered in the streets to greet the commission
and submit their petitions, despite the British military government’s official
announcements discouraging such public excitement.!”” Outside of Tripoli,
some one hundred men bearing swords and spears stopped the commission
on its way to Homs to deliver their message of protest against the French
governor who had prevented people from having their say. Atop their Ara-
bian horses, they escorted the commission to the next roadside mounted
delegation.””® Photographs taken by commission members show that del-
egations included whole families. (In one picture, a commission member is
shown holding a baby, like a campaigning politician.)"" The commission was
at the center of an intensely engaged transnational conversation among im-

passioned members of a post-Ottoman civil society.
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'The King-Crane Commission, as an agent of international law, opened a
space of action and debate in a wide public. International law became a dis-
cursive terrain and performance space. In addition to petitions and presenta-

120

tions, many of which were described in the Arabic press,'””® communiqués

to the commission were distributed in the bazaars. Delegations showed up

bearing placards and singing anthems.!?!

Banners were strung across streets,
their political demands written on large sheets (until the British made people
take them down).!?> The commission received missives that attempted to
educate the commissioners on various points of religion, politics, and the his-
tory of the region.!” Arts and crafts were deployed too. At an event hosted
by Faysal, the commission members listened to a song (“The land is ours; we
will live for it; we will die for it”), watched a marionette show of fighting and
dying puppets, and were treated to a play titled Syria Enchained that ended
with the country’s liberation. Later they received a rug with the preferred
map of Syria woven into it, which was to be passed on to President Wilson
at the peace conference.!*

The appeals were rational, and usually that is how they were delivered
too—with calm, orderly demonstrations.'? Political activists in Palestine had
encouraged petitioners across the country to keep their presentations short
and to the point.?® This is what they thought would impress their itinerant
investigators. Akram Zuaytir, one of the few chroniclers of the events at
the time, recorded that the commission observed the mature nationalism in
Palestine. Their evidence was “the agreement and unity in the presentation
of the requests.” Zuaytir believed that the “unity of the Palestinian voice
and their national togetherness” impressed the commission and their com-
patriots. Congratulations came from all over the country to the people of
Palestine for their “great success, their credible nationalism, and their strong
agreement.”?’

Opposing Zionism
Palestinian representatives cited liberal principles of representative govern-
ment and presented their arguments in ways that underscored their logical
nature. In one statement addressed to the Allies, “Christian and Moham-
medan delegates of Southern Syria known as Palestine” protested against

making a national home of the Jews in the Arabs’ “native land,” spelling out
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how the Zionist arguments were “fallacious and misleading.” They hoped that
the Zionist claims “might be shattered asunder through our infallible proofs.”
Their evidence focused on the fact of the minority presence of Jewish people
in Palestine, and underscored the nonsensical nature of the Balfour Declara-
tion that could not simultaneously avoid “prejudice[ing] the civil and reli-
gious rights of the Arabs and cause their destructions.” They submitted the
petition “with the full hope that these our arguments and proofs will receive
due consideration and that our rights to our home will be confirmed.”?® “It
is not right to ignore the fact of these strong ties” or to ignore the fact that
Jews had no “historical rights” to the land. It was wrong to encourage Zion-
ism and its “religious fundamentalism,” the Palestinian groups stressed in
their missives.”” Even if Wilson missed seeing those petitions, during the
peace conference he had certainly heard from Arab representatives and a
couple of their Western advocates that they wanted independence, not the
Jewish national home in Palestine that Balfour had promised to the Zionists.
A telegram to Wilson in Paris from the King-Crane Commission, still in the
midst of their travels, confirmed these positions, highlighting that the Arabs
rejected the Sykes-Picot and Balfour agreements for their negation of Arab
independence.!*

'The Palestinian representatives rejected the idea that Jews were a distinct
national people entitled to unique political rights.’*! They had been mak-
ing this point for a while, and cited “international law” as a “just witness to
[their] calls” against letting “the foreigner have political rights in.”? Those
who considered themselves the enlightened intellectuals (mutanawwirun)
also promoted a notion of modernity in which religion would be a weaker
influence in the building of nations.!® They explained that in their future
state, because the native Jews, like the Christians, were a religious minority,
they would be considered citizens with equal rights and duties.

In interviews with the commissioners, Palestinians made clear their dis-
tinction between interloper Zionists and the indigenous Jewish residents of
Palestine. They asserted that there was strong agreement between the Mus-
lims and Christians in Palestine. They shared an “inclination” toward jus-
tice and agreed that the Jews among the national citizens would have their
rights like others. “What is incumbent upon them is incumbent upon us,”

a delegation told the King-Crane group.’® The long presence of Arabs in
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Palestine and their demographic majority was, for these representatives and
writers, argument enough against the Jewish claim to Palestine as a national
home. Jewish demands for rights to the land “based on colonization of the
area from a different century” was, in their view, unreasonable, given that “by
that logic this would mean that Arabs could claim Spain—or the Romans
or Greeks [could] claim anywhere they were.””* Judaism, moreover, was a
religion, not a nation.’3® They had no “doubt that the civilized world will not
permit that which is not reasonable,” and what the Zionists were proposing
was not reasonable. “It is impossible to turn the map to what it was before
the Flood,” they asserted.’” In an article discussing how representatives were
elected to the upcoming Syrian Congress, the author concluded, almost as an
afterthought of obviousness: “As for protecting minority rights, it is obvious

and does not need examination.”’3

Minority Rights and Agreeing Political Demands

Indeed, according to ‘Izzat Darwaza, one of many Palestinian delegates at
the Syrian Congress, those at the gathering agreed “without long discussion”
that the future state should be based on democratic representation with the
same rights and obligations conferred on all, regardless of religion. There was
agreement among them that their independent government should guaran-
tee equal citizenship, and agreement on the point regarding minority protec-
tion had been reached with no controversy.** Darwaza, who became secre-
tary to the Syrian Congress, reported that opposition to Zionism was also
nearly unanimous. Those gathered and polled thought that standards of in-
ternational law guaranteeing national self-determination and representative
government clearly supported their case for Arab, not Jewish, independence.
'The Zionist plan to establish a Jewish homeland in Palestine simply made no
sense.*? Obviously, any secret treaties dividing Syria among the Europeans
or supporting Zionists in Palestine should be canceled, in accordance with
the principles of international law that Wilson had established.!"!

The participants at this meeting ultimately set a plan for a Syrian con-
stitution, which they wrote after studying other constitutional models.*?
But first, they completed the document containing their demands, and then

elected five people from each of the three regions of Greater Syria to present
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it to the King-Crane Commission. When they met with the commission
on July 3, the Westerners asked them about the process by which this docu-
ment had come to be, probing how representative it was, how representative
they were.! To what extent had Christian and Jewish nationals participated
in this conference, they asked.'** Many whom the commission interviewed,
including representatives of different religious groups, assured them that the
congress and its document reflected the breadth of Greater Syrian opinion.!*

Representatives to the commission addressed head-on the fact that reli-
gious difference was a factor in local political dynamics. Although the gener-
ally peaceful (but not totally equal) coexistence among Jews, Muslims, and
Christians was the norm in Palestine at this time, questions about the ap-
propriate place of religion in society and politics were hot topics.*® Sectarian
bloodshed in the region had caused political crises in the not too distant
past.'” Although these debates had been going on for a while, the King-
Crane Commission sparked further deliberations. Whether sectarianism
should be a basis for political representation was an open question.!* In the
view of some, the commission should hear from delegates chosen on the

basis of proportional representation by sect.

We are destined to have sects lead our affairs. Thus, when the Commission
consults with a committee as such, which would be considered a national
committee despite its sectarian basis, it would be as if it consults with the
entire people. This is because the people had formed such a committee

to represent them. This would result in nothing other than the good, if
God wills.1¥

They knew that minority protections were a key concern of the Western
powers in this period (a fact also mentioned in the King-Crane Report).!*
This challenge for the League of Nations required finding accommodation
for national minorities within states under the protection of international
law.5! Equal status for religious minorities featured centrally in how the
Arab petitioners described their longed-for independent state to the com-
mission. Faysal proclaimed that religious differences were irrelevant and that
support for minority rights would be absolute, a policy based on what was

right, not “merely on utilitarian grounds.” Delegates in Akka (in northern
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Palestine) asserted and performed their religious unity and class diversity,
proving both their credentials as representatives of their people and their
nationalist qualifications.'?

Across Palestine the King-Crane Commission heard from petitioners
and delegations secking to make their wishes known. In meetings of fifteen
or thirty minutes, the commission heard consistent demands across these
diverse strata of the Palestinian public: the majority wanted independence in
a multifaith, united Arab nation of Greater Syria (including Palestine) with
a democratic government under the constitutional rule of a monarch (Prince
Faysal being the choice of many).”® Or, if they were forced to be governed by
a mandatory state, they wished to be under its temporary—and they stressed
that it should be temporary—tutelage. The commissioners heard this repeat-
edly in the statements of hundreds of delegations (a total of 442 delega-
tions over their 42-day journey).™ Each of the 1,863 petitions they collected
(including 260 from Palestine) contained the signature, and in many cases
the seal, of dozens of claimants.” Tens of thousands of signatures were pre-
sented in Jerusalem alone, it was said.’*® The commission’s respect for “pub-
lic opinion” as an element of representative governance—an important ele-
ment of liberal internationalism'—even extended to “Muslim ladies,” as the
commission recorded them.”® These were women who presented the same
demands for national independence as the majority of petitioners.® Other
women in Damascus also demanded independence, which they thought nec-
essary to prevent their husbands from becoming “lazy.”®

Perhaps fueled by their provisions of chocolate and instant coffee, sar-
dines and salmon, the commission came to some preliminary conclusions just
a couple of weeks into their investigation.' They understood that the ma-
jority did not want a mandate at all. In case there was any confusion among
the commissioners, a delegation from the Lydda area of Palestine clarified
matters in response to a question about their preference for a mandate for
Palestine: “It makes little difference to a man condemned to die whether he
be shot or hung.”®? Prince Faysal wanted technical assistance from outside
powers, but he, like the Palestinian Muslim-Christian Association, wanted
to pay for it “with money, not with the freedom of his people.”> A newspa-
per contributor explained this position in the Arabic publication a/-‘Asima:

“Our acceptance of foreign sponsorship would be an admission of our own
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inability to govern ourselves, and therefore deny us the opportunity at any
oint in the future to enjoy that right.”'%* But if they were forced to be under

P oy g y

a mandate power, the overwhelming preference was for the United States be-

cause it was believed to have no imperialist, political interests in the region.!®

Imperial Hangovers

Even if the Americans’ statements gave the Arabs the impression that their
views would be taken seriously, the Arabs faced a formidable challenge in
the deeply orientalist mentality of most influential Westerners at the time.
From the outset, neither France nor Britain had much interest in the com-
mission or in the Syrians’ opinions.!® The King-Crane Commission might
never even have happened had Gertrude Bell and William Westermann had
their way. William Westermann was an American classicist turned Near East
expert for the team advising Woodrow Wilson at the Paris peace negotia-
tions, where other “‘experts,’ reporters, influence peddlers, aggrieved parties,
and hangers-on” took part in “an extended merry-go-round of deliberations,
dinners, and decisions.”®” In a téte-a-téte with Westermann, Bell, the British
“explorer-agent,” explained her opposition to the commission, still planned at
that stage to be an “inter-allied” investigation. Bell said that “no Oriental ever
told what he actually thought about matters, openly and in a public way.”'68
It was a common orientalist position to doubt the truth of Arab words to
justify Western paternalism. Howard Crosby Butler, an American archeolo-
gist who had worked in Syria, informed the commissioners in a forty-eight-
page report that “it would be impossible to discover what any large number
of these people desire,” and even if this were possible, they wouldn’t know
what’s best for them.!®’

Westermann, who also thought sending the commission was “an ex-
tremely foolish decision,” recorded in his diary that Bell was quite sure about
the Orientals, and he concurred."”® Also among her certainties, Bell told
Westermann she had “all along felt that for practical, political reasons, the
French must be given the mandate over Syria.” And, perhaps to be sure she
was right, she advised that if a commission were to be sent, a rather nar-
row menu of options should be offered on a multiple-choice poll: “the ques-
tion which would have to be put by the inter-allied commission would have

to be . .. based on the fore-gone decision that there must be a mandatory
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power.”"” Judging the conclusions in advance even more definitively, Wester-
mann opposed any commission because it could not tell them anything they
did not already know.”?

'The Europeans’ dillydallying over sending the commission was noticed
in the Middle East “with diminishing patience.”” Indeed, the British, who
were the occupying power in Palestine at the time, were ambivalent about
this investigative commission. They did not hold “free choice” in such high
esteem.” This was, after all, the year in which the Rhodes Chair of Imperial
History at King’s College London and (what would later be named) the Im-
perial and Naval History chair were endowed “as self-conscious acts of impe-
rial patriotism” in the empire’s capital.'”® In Prime Minister Lloyd George’s
address at the Paris Peace Conference, he predicted that the competing na-
tionalist claimants in Palestine were “going to grow up into two troublesome
chickens; the Jew virile, brave, determined, intelligent; the Arab decadent,
dishonest and producing little beyond eccentrics, influenced by the romance
and silence of the desert.”” That gives us some idea of what the Arabs were
up against. The British considered Palestine to be some kind of Hobbesian
barnyard, and themselves the best, order-imposing Leviathan-farmer for the
job. The moral or practical rightness of self-determination for small nations
was hardly a foregone conclusion for the British.'”

According to Albert Lybyer, the fate of the investigation looked bleak
until shortly before it finally set off. Its cancellation, appointment, cancella-
tion, selection of members, and cancellation again ping-ponged from mid-
April through mid-May of 1919, with “everybody opposed but Wilson, the
Turks, Faisal, and Kurds.””® But this was a new era, and Woodrow Wil-
son intended to “put diplomatic peacemaking on a ‘rational’ footing,” and he
finally confirmed the King-Crane Commission.””” Like “The Inquiry,” the
King-Crane Commission was another means to implement Wilson’s plan
for a global moral commitment to peace to be achieved through rational
discourse.’®® Unlike the contentious team of mostly academic “experts” on
the inquiry in Paris, this commission was to consist “of men with no previ-
ous contact with Syria.” The presumed objectivity conferred by ignorance,
Wilson believed, would “convince the world that the [Paris Peace] Confer-
ence had tried to do all it could to find the most scientific basis possible

for a settlement.”®! Although the six main members of the King-Crane
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Commission did have varying levels of personal and academic familiarity
with the region, they wore the scientific mantle proudly. They ordered one

hundred fifty books.!%?

William Yale’s Clash of Civilizations
Alongside typological studies that grouped peoples according to the broad-

ness of their heads or their “composite” features, the commission members
were reading books that asserted that the “Moslem” system of government
was theocratic, that the sultan was head of church and state, and that Islam
was an all-encompassing mentality that organized every aspect of society
and politics.!® One of the authors they were reading assumed that nation-
ality was “derived” from religion in the Ottoman Empire and understood
this to be a main stumbling block in settling the “near-Eastern questions.”
This author averred: “The conception of a nation as a millet (religious com-
munity) is ingrained in Moslem races, and influences also races which have
been subjected to or which have lived in intimate contact with Moslem
civilization.”®* The problem of “ingrained” millet divisions had, according
to another analyst on the commissioners’ bookshelves, “fostered totally di-
vergent civilizations” that were “fatal to the formation of nationality.”*®> The
commission members read descriptions of the “virile races” among the many
“Mobile Semitic hordes.” They read about others who were a “visible” fusion
of “Semitic and Indo-European” races, who did things like “swarm,” “drift,”
“invade,” and “scatter” in their “fundamental wanderings.”®® And with this
thorough study of Victorian anthropology (much of which was written by
Christian missionaries), the members of this commission billed themselves
as taking an organized and rational approach to discovering the opinion of
the Arab people.!’™ Albert Lybyer believed they were expected to “carry on a
really scientific investigation.”%

As with commissions the world over, however, some investigators were
sure they understood everything there was to understand about those they
were investigating without actually talking to them. For them, what they
thought they knew of a culturally determined mentality that could not ac-
commodate democratic procedure (or even truth telling) was enough.'®’
Their belief that the Muslim-majority Arabs would not protect minority

Christians and Jews if left to their own devices was based on assessments
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of the Arabs’ political development and, in the view of some, presumptions
about the inherent fanaticism of Muslims."”® William Yale interpreted every
political demand or attitude through the lens of a clash of civilizations. The
fanatical, authoritarian Muslims wanted all power for themselves, he be-
lieved. As George Montgomery, Yale’s fellow technical adviser, also con-
tended, “Mohommedan empires grew and prospered only as long as there
was loot to be looted and divided. Islam contains no nucleus of unselfish-
ness which may hold out hope of Mohommedan reformation. . . . There
is in it no heart to meet the needs of modern society.”! A Presbyterian
minister and the US ambassador in Constantinople, Montgomery believed
that Islam was incompatible with the modern world and was incapable of
reform. Muslims were “profoundly fanatical” and, along with Arabs gener-
ally, were excluded from “history.” While Jews had a national history, Arabs
did not.1?

Like a psychologist who reads every statement of protest or denial as
proof of the analysand’s guilty subconscious, Yale took the Arab nationalists’
objection to Article 22 of the League of Nations Charter as evidence of their
fanaticism, which he knew to be “bred in the bones of all Syrians.”** (Indeed,
Palestinian educator and diarist Khaliil Sakakini said: “If it is extremist to in-
sist on one’s rights, then let’s be called extremist; if it is considered rational to
give in, then prefer to be crazy.”*¥) Dismissing the possibility that Arab op-
position to a Western mandatory government could be “simply fear that any
western power assuming this responsibility would never leave the country,”
Yale described with certainty what the real reason for this opposition was:
“the spirit of desire for Moslem domination . .. a profound anti-western feel-
ing, the next development of which would be oppression of the native Chris-
tians and a suppression of their rights.”? Those who believed they needed
a mandatory power constituted “the more liberal group,” in Yale’s view. But
they were in the minority, and he saw that Muslim authoritarian drive was
ambitious.

Yale’s fantastical orientalist imagination blended easily with his minor
historical knowledge: “The ideal of the Young Arabs is the resurrection of a
Moslem Arab State and eventually a Moslem Arab Empire somewhat along
the lines of the empires of the Ommayads and the Abbasids.” In Yale’s

view, the strength of the Muslims’ imperialist drive was matched only by
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their desire to oppress Christians. Muslims opposed the idea of a French
mandate because France had “for centuries been the bulwark of Christianity
in Syria.”"” Yale’s arrogance, combined with an Islamophobic craze, provided
the fuel for explaining away any possibility of Arab nationalism. Although
he admitted that there were strong expressions of nationalism, Yale believed
these expressions were not the same as genuine nationalism. The appearance
of nationalism on the part of Christians was a result of their fear of Zionist
takeover. It was the same fear shared by the Muslims of Palestine, who also
wanted independence, but according to Yale, this was in order to dominate
Palestine and be free of European control. Syrian Muslims wanted indepen-
dence and unity with Palestine only because they wanted to reclaim what
Saladin had taken from the Christians. The Druze and Greek Orthodox in
Mount Lebanon only favored unity out of fear of Maronite domination and
French culture. Yale admitted there were some Protestants in Lebanon who
“sincerely” believed in Syrian nationalism, but this was only out of naiveté, for
they did not rightly gauge “the forces working in the interior.” The Muslims
of Syria living abroad, in Egypt and America, might support Syrian national
unity and independence, but that was because they were out of touch and did
not appreciate how much danger the Christians of the area would be in.1® In
the cow-eyed docility among peasants and Bedouin, Yale saw that they did
“not even understand the word Nationalism [sic].” They supported the calls
for Syrian unity and independence only because they were “ordered to.” The
“effendi class,” the feudal lords who colonial officials loved to blame, were
in favor because they thought it the best way to guarantee the maintenance
of their superior position over the Christians. “The program has pleased the
Moslem clergy and fanatic because they see in it Moslem supremacy and
independence. Among a few of the younger men there exists a vague but
acute sense of nationalism, while the greater number of the younger men are
fanatically Islamic,” Yale reported.?

In contrast to the Arabs, Yale understood what nationalism really was.
It was “a psychological force,” something he could judge according to the
“Intensity of emotional reaction.”® Nationalism for Yale was “a political
philosophy” that “stirs their emotions so profoundly that loyalty to this phi-
losophy becomes the dominant loyalty over-riding . . . all others.”?"! It was

not unlike the definition by Yale’s contemporary, Emile Durkheim, of “mana”
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as a “physical force and moral power.”?*? The uniformity of the Arabs’ de-
mands and the orderly way they presented them were insufficient evidence
of true nationalist spirit, betraying a certain lack of collective effervescence.
(Although Yale was doubtless not a reader of Durkheim.)

Albert Lybyer, on the other hand, was not convinced by Yale’s assertions.
He (like T. E. Lawrence) did not have much respect for Yale (but for differ-
ent reasons unrelated to unseemly visits to brothels).2® Lybyer suspected him
of French-style chicanery in his attempts to skew the commission’s findings

along the way.2%*

Dotted across his copy of Yale’s report are question marks
written in the margins. In contrast to Yale, Lybyer had recorded that the
commission encountered “unexpectedly strong expressions of national feel-
ing.”?% He was moved to spell out his doubts about Yale’s account in various
places on the pages, indicating he had not gotten the same “impression” as
Yale.?% At the section in the report where Yale’s powers of eidetic reduction
reached their zenith—his prose soaring with his own self-professed abili-
ties to see beneath the “cloak” of Arab nationalism (which was only ever a
“thin” cover, “torn in spots” but hiding “their real aims and purposes” that
were spurred by “the hope of Moslem domination”)—Lybyer asked in po-
lite handwriting: “Evidence?”?"” But there was none. Not in any of Yale’s
copious reports, notes, and articles, squirrelled away across at least four US
libraries for his own posterity did Yale provide anything that today’s social
scientist might accept as “data,” “evidence,” or ethnographic basis for his as-
sertions. He, unlike King and Lybyer, simply understood “the eastern world
and mentality”; he knew not to take “things at their face value.” He did not
lack, as his fellow commission members did, “that intuitive knowledge of the
Oriental which comes from living with, rather than among Orientals.”?% He
just knew.

William Yale thought he knew so much that he wrote his own indepen-
dent report during the commission’s journey. There he countered the consen-
sus among Lybyer and the commissioners (and those whose opinions they
were tallying). He sent it to Westermann in Paris—the man who got Yale the
job on the commission—when the others had sent an update to Wilson.?%
Yale’s contrary recommendations followed from his belief that there was not
enough Greater Syrian nationalism to sustain a liberal and tolerant state. He

called, instead, for the separation of Palestine from Syria for a national home
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for the Jewish people under the mandate of Great Britain and the separation

of Lebanon under a French mandate.??

American, Mostly Liberal, and Christian Experts

Yale was not fully a part of this “Wilsonian moment,” as historian Erez
Manela has dubbed it.?!! But it inspired many others to believe that a just
basis for international relations would finally crystallize. Throughout the
West and the Arab world, people shared an idealized image of the United
States and Woodrow Wilson as the vessels delivering these rewards. This in-
cluded Albert Lybyer, who was a liberal fan of Woodrow Wilson, his former
teacher.?’? He was not alone in holding Wilson in such high regard at a time
when, in the words of H. G. Wells, “humanity leapt to accept and glorify
Wilson . . . he became a Messiah . . . the bringer of untold blessings.”*3 But
Lybyer might have been the only one to refer to him with a schoolboy adora-
tion as en buyuk celebi—Turkish for “the greatest gentleman.” He recorded so
much about the president in his diary using this moniker that he scribbled
the acronym “E.B.C.” when describing Wilson’s actions.?!*

Although his faith in his president never seemed to wane, he did express
a deep anxiety about the possibility that force, politics, and the selfish mo-
tives of the Great Powers would determine the outcome of the peace con-
ference and the fate of Syria, rather than the principle of “consulting the
people.”?* King, Lybyer’s fellow academic on the commission, who told the
president that he hoped their work “may help in securing righteous settle-
ments in the Near East,” also had apprehensions.”® He didn’t want their
mission to be viewed as hypocritical if the Paris Peace Conference had al-
ready decided the fate of the mandates. This would be an “intolerable posi-
tion” that he did not want to be in.?’” He had a hunch that neither the French
nor the British seemed “to have any idea of paying any attention to what
the people themselves want.”® Eventually King and Lybyer both became
sufficiently convinced that their investigation was meaningful enough for
them to take on the assignment. Perhaps the instructions to the commission,
which directed them to become acquainted “as fully as possible with the state
of opinion there . . . which might serve to guide the judgment of the [Paris
Peace] Conference” assured them that their mission presented new opportu-

nities for steering the negotiations in a liberal direction.?"
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Like Wilson, Lybyer and King were scholars who saw themselves as im-
portant and having certain insights because of their training and status. They
were, in their own estimation, experts with a clear sense of the deeper forces
driving the world. For Lybyer especially, the commission presented a new
opportunity to jockey within the politics of expertise at play. He was pleased
with his appointment as advisor to the commissioners. Westermann noticed,
and derided him as someone who was “hoping to be King of the World
or something.”??° Propelled by his ambitions, Lybyer confessed to his diary
great concern with his own status, registering every verbal gold star or snub
that he received. Perhaps with the optimism encouraged by the first day of
the year, Lybyer considered himself a member of “The Inquiry” “fairly well
established among the experts” at the beginning of 1919. He was obviously
pleased when interlocutors found his work and arguments impressive, and
made special note when King consulted him on “all important points” in
their report drafting.?! His keen social eye assessed his position based on
dinner-table seating assignments; where he was placed relative to the high-
status guests was duly noted in his journal. Although he wore his special
riding suit for meetings with important people (cutaway coat, white vest,
striped trousers), he struggled to “hold his own” amid the commissioners.???
He would not let a cold deter his work, but made fussy appraisals of its prog-
ress. He tallied any social slights. When Mrs. Wilson neglected to invite him
to a reception she was hosting, he suffered. “Not a red letter day,” he sighed to
his journal on that rainy Wednesday.?*

Despite the occasional disappointments, Lybyer looked back fondly de-
cades later. “Those were great days!” he wrote in a letter to one chronicler.?*
And throughout his time with the King-Crane Commission, he was happy
with his experiences on the journey across the Levant. In letters to his wife,
Clara, he wrote with appreciative tones about the “very Oriental” scenes
in Jerusalem’s Old City, and the “picturesque” groups of people waiting to
present their demands in Bethlehem.?” He bought coins along the way and
mother-of-pearl beads for her, his “Dearest Girl.” He also mentioned to
Clara the women who sometimes raised their veils during their delegations’
meetings, and to his diary he remarked on the “good-looking ladies.”?* Ly-

byer was thoroughly engaged in the work and found the conversations with
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the delegations fascinating. “Most interesting times,” he wrote to Clara on a
postcard depicting the gaudy Church of the Holy Sepulchre.?

In the midst of their research and his trinket shopping, Lybyer also found
time to collect some water from the Jordan River and go to church with
Henry King.??® Of the nine men in the King-Crane group, seven had ties
to Christian missionary activity in the Near East, and at least three were
preachers themselves. King was a history professor, an ordained minister,
and a fan of Woodrow Wilson.??” Crane was a businessman and a Wilson
donor.”? They believed that it was noble work they were engaged in, this
“important government mission” a manifestation of the moral superiority of
America and its Christianity.”! Their Christianity also mediated their social
and political networks. Wilson’s religious inspirations and Presbyterian mis-
sionary social networks were fundamental in the formation and authoriza-
tion of the commission.”” Wilson and many of those he appointed believed
themselves to be part of a “nation uniquely blessed by God, indeed chosen by
God for a ‘redemptive’ role in the world, ordained to serve as a ‘New Israel,
whose providential mission it was to serve in exemplary fashion as a ‘beacon
unto the nations.””3 Members of the commission saw the landscape they
were touring through Bible-tinted glasses, referring to some of the stops on
their journey with their religious names. Amman was “Rabbath Ammon,”
and the village al-Majdal in Palestine was “Magdala.” Unimpressed by that
town, Commissioner King quipped that he “didn’t wonder that Mary Mag-

dalene left home.”?*

Secularism and Skepticism

While the Americans were fully engrossed in their Christian fantasies and
concerns, obsessed with the lurking threats that Muslim ambitions posed,
the Arabs were seeking to cordon off religion from their political affairs. His-
torian Elizabeth Thompson has declared that “the 1920 Syrian-Arab consti-
tution was the most secular and democratic to date in the Middle East.”>
Whereas Western international law focused on minorities and cultural dif-
ference as a fundamental problem for the new international order, the Arabs
who were presenting their political proposals to the commission took it as a

given that minority rights would be protected.”® What they were less certain
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of, however, were the Westerners’ intentions. Even if, as historian Ussama

Makdisi has observed, the problem of the Arabs’belief in “Wilsonian ideal-
ism ran deep,” not everyone was so convinced by the American president.?’
There were enough people who had doubts about the commission and
about the sincerity of American promises that conflicting stories were swirl-
ing, echoes of which appeared in an argument carried out across the regional
press. But hopes still soared. In a letter to the editors in a/-Mugattam, one
Issa al-Sagri from Yafa disputed “the rumors about the American govern-
ment . . . that it agreed with the Zionists over their immigration to Palestine
and that everything of relevance to Syria and Palestine is agreed on a priori.”
Al-Saqri was sure they were wrong. Others may think that “the American
Commission’s visit is nothing but an attempt to blind the people,” but he did
not believe that the United States would reject their request for an American
mandate (if they had to have one), because it “comes from the hearts of the
Syrians in the homeland and abroad.”® One group asked if “Mr. Wilson still
held to his Fourteen Points and the right of a people to self-determination,”
and if “the Peace Conference had decided definitely against an independent
Syria.”®?
A contributor to Lisan al-Hal seemed torn between expecting the worst

and hoping for the best:

We stand confused between assurances by the countries that the guardian
country would be a helpful teacher, rather than being an exploitive inves-
tor, and this strong rush and friction to win the guardianship. If they tell
us that they are doing this for countries they wish to colonize and exhaust
their goods and wealth, our confusion would recede. This is because profit
motivates them to rush. What is confusing and surprising, however, are
their claims about competing for the development of the country, even
if this costs money and men. They are competing both to benefit and get
benefits. And this is a sublime feeling and we have no doubt about their

promises.

In contrast, ‘Awni ‘Abd al-Hadi, who Faysal had appointed director of
the Arab delegation at the peace conference, was more certain. He had devel-
oped a decidedly cynical view of his Western interlocutors there. “As for the

politics that go on these days in the [peace] Conference, they are the ugliest
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of politics. The words of freedom, justice, and rights are nothing to these
political men but words of trickery, hypocrisy, nothing else,” he lamented
in a letter to his brother.?** Faysal was inclined to agree and thought “that
the Great Men of the World are best admired at a distance.”?* Those lo-
cated farther away had their doubts too. Rashid Rida, a well-known writer
and Muslim reformer who produced a publication loudly critical of Euro-
pean imperialism, feared that universal rights and international law might
be applied unfairly, even while he praised Woodrow Wilson’s democratic
proclamations.?*

There was plenty of cause to be wary in the long list of broken promises
that had been doled out to the Arabs over recent years. Before Wilson and
Balfour, there was the Hussein-McMahon correspondence, with its apparent
support of Palestinian independence that had so far been unimplemented by
the Western powers. In 1915, Sir Henry McMahon, the British high com-
missioner in Egypt, offered Sherif Hussein of Mecca an independent Arab
state if he would help the British fight the Ottoman Turks. It was implied in
the correspondence exchanged during 1915-1916 that Palestine was included
in the promise. Around the same time, and unbeknownst to the Arabs,
Great Britain and France agreed to divide Ottoman territory into British
and French spheres of influence—with no provision for Palestinian inde-
pendence. As that secret document, known as the Sykes-Picot agreement,
was made public (thanks to the Bolsheviks who published it in Pravda), the
British were making yet another pledge, this time to help the Zionists make

Palestine their “national home.”*?

In historian Avi Shlaim’s words, “Even by
the standards of Perfidious Albion, this was an extraordinary tale of double-
dealing and betrayal.””** Although the British did much to try to pretend
otherwise, in private and sometimes in public, members of the government
admitted that their support for the Zionists project in Palestine was contrary
to McMahon'’s promise, and was thus a stain on Great Britain’s “honor.”**
These skeptics in the Arab world were not alone. When the League of
Nations covenant was agreed in Paris, Thorstein Veblen, the unconventional
economist and dissector of the “leisure class,” condemned it as a ploy. He
recognized it as being “a political document, an instrument of realpolitik,
created in the image of nineteenth century imperialism. It has been set up by

political statesmen, on political grounds, for political ends, and with political
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apparatus to be used with political effects.”?* Somewhat more pithily, a
writer in Arabic suspected that financial gain was the real motive for West-
ern states that wanted to be a mandate power.?* In that, they were not far off
the mark. The British thought there was oil at the eastern shore of the Dead
Sea, which is why they wanted that territory included in the Palestine over
which they would have a mandate.?*® William Yale, still in the employ of the
Standard Oil Company during his commission work, “quite naturally” told a
Standard Oil director “about matters that came to [his] attention . .. which
concerned the oil interests of the Standard Oil Company in Palestine, Syria
and Mesopotamia.”* Yale is the man who believed Wilson’s fourteen points
to be nothing but “wartime propaganda,” and the King-Crane Commission
to be merely a camouflage, “a blind to deceive the natives.””? At least one of
his fellow commission advisers believed that Yale’s employers’ hopes for oil
profit shaped Yale’s interpretations of the facts and his analysis of the Arabs’
political demands. >

People voiced other suspicions about colonial meddling too. Some won-
dered if state actors’ visits to the region were really intended to lead Chris-
tians to think they had something to fear. Faysal expressed concerns about
the discord-producing effects of the French in Syria in his presentation to
the King-Crane Commission.”> What Nasim Sbei‘a found in his read-
ing of French newspapers troubled him as well. He took up many column
inches of a/-Mugattam to insist on the separation of religion and state, and
warn against those who were stirring up sectarian friction for purposes of

divide-and-rule.

We, the Syrians, have no choice but to maintain what we have repeatedly
said before witnesses: that we do not want to have religion interfere in the
affairs of our country and we do not accept in any way ... and that our fu-
ture government would be Syrian, civil, constitutional, and detached from
any religious character. We also stated that it is not an Islamic govern-
ment. Rather it is Syrian democratic government. Thus, we say now that
this government won't be Christian; rather, it is Syrian and democratic.
'This is a right granted to us, just like other nations, after achieving freedom
that was won in the battle. Thus, we are not giving up on this right. Both

old and young among us are well aware of the fact that, once our religious
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differences interfere in our common living affairs, the outcomes would be
most detrimental for us, our nation, and our country. It would leave us like
a ball to be kicked by different players. Thus, we now demand a new era in
which our word is united, just like others before. Let everyone know that
stirring up religious antagonisms among us will no longer be beneficial,
and that laughing at us is a matter of the past and won't happen again. Let
everyone of us pray to his god according to his religious rituals, this in the

mosque, that in his church and that in his synagogue; in security.?®

Conclusion

'The range of scholarship, commentary, and polemic on this period at the end
of World War I is vast.”* The era marked the beginning of the end of British
imperial power, the rise of American influence in the Middle East, and the
parallel rise of Zionism.” Likewise, scholars have thoroughly studied the
question of how imperial hubris propelled the divvying up of the postwar
spoils, and have examined the geographical and aerial imaginations by which
its spores found fertile ground to grow across the Middle East.?® Much of
that work has focused on the secret dealings and political shenanigans of
prominent political figures, mostly European and American men.

Rather less considered have been the Arabs upon whose lands the West-
erners were trouncing with their pledges, plans, and boots on the ground.
This chapter has offered an account of #beir hopes and expectations, their
maneuverings and motives, to show how intent they were on securing their
political independence and grounding their future polity in liberal values.?’
Historian James Gelvin has argued that what “accustomed much of the pop-
ulation to at least an attenuated form of political participation” was the mo-
bilizing efforts of Faysal’s Arab government, which was seeking to convince
the King-Crane Commission of the sincerity and unity of its demands for
independence.?® But the political involvement was in fact widespread, bring-
ing people from all walks of life into a lively civic conversation, drawing on
already deeply entrenched participatory political habits.

The period around the end of the Ottoman Empire being one of fading,
fluid, and inventing identifications, people anticipated different results from
the future, and their political views were multiple and shifting.” For some,

the Great War marked a sharp break and presented new social and political
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horizons. Many Palestinians were focused on the specificities of their condi-
tions that came with the challenges that Zionism posed, leading them to de-
vise a distinct set of Palestinian nationalist tactics for obtaining a unique na-
tional future.?®° Their democratic traditions encouraged an active debate over
correct bases for political identity, authority, and representation. Their collec-
tive discussions about the obligations of governments to minorities reflected
a consensus that religion should be entirely separate from government.

With its probing questions, the King-Crane Commission underscored
issues of minority rights according to liberal principles. The focus of Arab
representatives to the commission was on those same international legal
principles—self-determination, protection of minorities—which they pre-
sented in logical arguments, relying on the promises inherent within inter-
national law. The report of the King-Crane Commission, written mostly by
Lybyer and King, reflected much of the Arab majority’s demands.?®! It rec-
ommended that Jewish immigration be limited, and that a single Syrian state
that included Palestine and Lebanon be established under King Faysal.?6?
As Lybyer wrote, implementation of the Balfour declaration would require
force, which would go against the principles that the Allies were supposed
to be fighting for.?> The King-Crane Report also recommended that the
United States act as mandatory power for this new state. In his telegram to
Wilson summarizing their report, Crane encouraged the president to heed
the recommendations by assuring him that the report was “founded on vital
human facts.” But he did not.?¢*

The US State Department classified the report as a secret document, and
it may or may not have reached President Wilson after it was submitted in
mid-August—there was no copy in his strong box.?®> He may not have con-
sidered it much even if he did receive it, as he was very busy with losing the
argument for US participation in the League of Nations at home, which left
him exhausted and ill.2® Wilson’s stroke on September 25, 1919, sealed the
irrelevance of the commission report at the time. Two copies of the King-
Crane Report were left with the peace commission delegation, but it was not
publicly circulated, save for a few editorials in the US press about the recom-
mendations that had been leaked.?*” The full document was finally published
in 1922 by Editor and Publisher magazine, with summaries and translations of

the report published in Arabic newspapers soon thereafter.? Some members
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of the commission believed that the State Department and “the opposition
of the Zionists”led to the report’s suppression.?*’

Although the King-Crane Report had no political impact on the Euro-
pean and American powers deciding the fate of the Near East at the time,
it has had a lasting legacy. It exists as a reference point for Palestinians and
others to prove the existence of their movement and political peoplehood in
the period of Zionism’s infancy. Jamal al-Husayni, Palestinian political leader
during the British mandate, told William Yale in a letter more than four
decades later, “I know, it has helped a lot.”?? It did not help the Palestin-
ians achieve independence, but in its peripatetic and thorough fact finding
across the length and breadth of Palestine (and beyond), the King-Crane
Commission helped convince Arabs in the region that they shared common
ground with Western political values in holding representative government
to be a supreme value. All sides professed a belief that homogenous nations
that ruled democratically and protected minorities would and should be sov-
ereign, and that “the will of the people” and international law would guide
world politics. When it came to the Near East, though, none of this turned
out to be the case in practice.

Henry King thought that the investigation played an important role, and
the terms in which he expressed this are revealing: “I think our trip has been
very worthwhile, and that we have gotten results that could not possibly have
been gotten without such a commission.” He said, “The people will certainly
feel that they have been consulted and cannot help having a somewhat difter-
ent attitude on that account.””” Feeling like they had been consulted would
encourage the Arabs to accommodate themselves to whatever outcome the
Western powers imposed. But this, too, did not happen.

Arab hopes in international law and the liberals who proselytized it were
disappointed after World War I. Despite the reasonably expressed uniform
demands for absolute independence that the King-Crane Commission re-
corded, and despite the commission’s proposal that the Arabs be assisted in
developing their independent polity, the Great Powers granted the mandate
of Palestine to the British, who ruled Palestine while supporting Zionism
under the aegis of the League of Nations until Israel gained an independent
state in most of the territory in 1948.22 A full cycle of the hope and disap-

pointment that would mark future international interventions in Palestine
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was complete: collective hopes inspired by imperial promises and lip service
attention to public opinion, met with keen attempts by Arabs to prove their
liberal worthiness of respect from other liberals, followed by assessments of
their political readiness and Arab disappointment at the political promises
left unfulfilled. The King-Crane Commission was a first rotation in the cycle
of self-representation, investigation, and disregard that would repeat itself

throughout subsequent Palestinian history.



CHAPTER 2

Universalizing Liberal Internationalism

'The Arab Revolt and the Boycott of the Peel Commission

IN 1936, the British appointed the fateful Royal Peel Commission as a
means to calm the disturbances that had broken out across Palestine—what
would become a three-year-long rebellion known as the Arab Revolt. By the
end of the revolt, possibly more than five thousand Palestinians were killed,
and almost fifteen thousand wounded. At its height, approximately twenty-
five thousand British servicemen were deployed to police an Arab population
of slightly more than one million.! Many Palestinians had decided enough
was enough. They had experienced nearly two decades of British mandatory
rule; had the League of Nations serially ignore their pleas for representa-
tive government and self-determination; watched tens of colonies with some
370,000 Jewish residents grow across their country as Arab peasant landless-
ness increased; and seen five major investigative commissions come and go.?
Arabs were declaring publicly that they had “no hope in the fairness of the
government and thus, they see no point in cooperating with its Commis-
sion,” as Palestinian leader Hajj Amin al-Husayni explained in the pages of
Filastin.3 For months, Palestinians boycotted the Peel Commission, until po-
litical pressure from leaders of Arab states and violent suppression of the re-
volt by the British finally forced them to give in to yet another investigation.

The boycott of the Peel Commission is one of the few examples in Pal-

estinian history of a collective refusal to take the bait of international law’s
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official mechanisms. Although it was only a temporary hiatus in the longer
history of continual liberal engagement that this book tells, the significance
of this boycott is only heightened by its rarity. The refusal of an international
commission highlights how much frustration had to build before this repu-
diation could happen. But it also shows both how intertwined Palestinian
politics had become with the liberal order, and how necessary a contextual
change was to boycotting the commission and refusing the Western order
that it symbolized. What had changed to allow this refusal was Palestinians’
view of their political horizons, how they imagined the audience to whom
they could make their entreaties.

Arab rejection of the Peel Commission was both enabled by and con-
tributed to the transnational development of an anticolonial consciousness.
In the interwar period, international solidarity that formed around the fight
against colonialism offered a model and means of struggle that the subse-
quent focus on international law largely displaced. (That is, until postcolonial
shifts at the United Nations delivered a new context for solidarity politics
from the 1960s onward, as Chapter 4 explains.) The boycott of the commis-
sion and the Arab revolt were part of an attempt to transform the liberal
framework that international law and the League of Nations had policed,
offering a different universalizing discourse not subsumed by the League of
Nations and its articulations of international law.*

Although their main concern was to assert their status as a nation and
claim the rights that were attendant on that status, Palestinians were also
taking part in an international debate. With appeals to values deemed cen-
tral to liberalism—with calls for justice, human rights, and their “natural”
national rights—Palestinians launched their campaign of civil disobedience
alongside more militant challenges to British forces. Within the liberal in-
ternationalism of this moment—too often misunderstood as an interwar dy-
namic of the West exclusively—Palestinians’ anticolonial struggle against the
British and Zionists came to be a motivating symbol for Arabs, Muslims,
and others. Together they were battling Western imperial ambitions that
thwarted their independence. Theirs was an attempt to establish a collective
understanding of the correct criteria for sovereignty, which for Palestinians
included adherence to liberal values that should guide an international sys-

tem that was actually international and truly liberal. Palestinians called on
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and summoned into being a broader anticolonial liberal public opinion that

was set to become a worldwide political force.

'The Conjuncture That Enabled a Boycott

As with all remarkable historical events, a confluence of factors enabled the
boycott and the Arab revolt. National and international dynamics came to-
gether to produce this break with the hegemonic system.’ In the lead-up to
the Arab Revolt of 1936—1939, the economic situation had worsened for most
Arabs in Palestine. Wages were down, and unemployment had increased.®
British proposals for representative government had come to naught. There
had been outbreaks of violence, partly in response to increasing Jewish immi-
gration. The British had armed the Zionists, whose structures were coming
to resemble a state that excluded the Arabs. And the traditional, mostly elite
Palestinian leadership had fallen into disarray, while an increasingly mobi-
lized nationalist youth contingent was pressing for stronger forms of resis-
tance. New political parties also were being established.” Such were the fac-
tors contributing to this pressurized conditions. All was set up for an eventful
outburst.?

On the international level, the Arab Revolt and Peel Commission came
as the League of Nations experiment was crumbling and the storm clouds
of world war were gathering again. Japan had already withdrawn from the
league in 1931; Germany did the same in 1933; three years later, two Latin
American countries (Honduras and Nicaragua) notified the league of their
withdrawal; and league condemnation of Italy for its annexation of Ethiopia
that same year (the Abyssinia Crisis) led that Mediterranean country to leave
in 1937, along with Paraguay that same year.” One can read a sense of panic in
the snippy tones with which league officials discussed the Palestinian crisis,
a crisis that had ruptured the alliance of the British and the league.!® The
tectonics of regional and local political authority was shifting for the Arabs
of Palestine too. Although it staged a “great international argument over im-
perialism’s claims,” the League of Nations became just one of many forums
for demanding and asserting political ideas, having lost some of its appeal as
a hub of political interaction.! The stranglehold on Palestinian politics that
the elite leadership had maintained for so long was also weakened, as not

only youth, but also workers, peasants, and the Arab Independence Party
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[Hizb al-'Istiglal al-"Arabi] expanded Palestinian civic activism.? These were
people motivated and able to coordinate a popular mobilization.”®

The class and gender boundaries of political activity had been breached.
Palestinian society in all its diversity—including peasants, women, students,
workers, and the educated middle classes—were demanding fundamen-
tal change and fulfillment of their nationalist claims. They were doing so
through liberal categories of rights and collective and individual freedom.
They called for self-governance and democratic representation, and they
made demands for economic and social progress and national equality.!*
Youth were studying “the Magna Charta, the English Bill of Rights and the
rest of British history—to say nothing of the French, American and Rus-
sian Revolutions,” Khalil Totah observed from his perch as a school director
from Ramallah in 1936. They had gained a “potent political education” from
“the law schools, newspapers, parliamentary procedures etc.” and this was, in
Totah’s estimation, bearing “political fruit.”

The mannered elites of liberalism’s domain—both Arab and Western—
had to make way for more pointed refusals of colonialism, grounded in uni-
versal appeals to universal values. The time for a fight—its inevitability pre-
dicted by Khalil Sakakini during the King-Crane debates—had arrived.’® In
the words of a leader of the revolt, the Arabs had finally gotten “fed up with

yesterday’s friend.”"’

A World Audience with Common Enemies

A goal of colonial histories, as David Scott has insisted, is to understand not
simply whether or how the colonized accommodated or resisted their condi-
tions. More central, Scott writes, is the question of how “(colonial) power
altered the terrain on which accommodation/resistance was possible in the
first place.”® Perhaps even more important is the question of how the colo-
nized experienced this alteration and perceived the possibilities it opened
up for resistance. How did opportunities for solidarity appear to them? The
meaning and impact of the transformations in legal and political institutions
wrought by the colonizers could never be the product of colonial intentional-
ity alone.”” To understand what allowed—or compelled—Palestinians to re-

sist engaging with an investigative commission and pursue other avenues for
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political change, it is necessary to consider how they were reading the world
of political tumult that made other political avenues seem possible.

Through new channels of communication and transnational political
interaction among the colonized, the idea of “the world” came into being
as a new and significant political interlocutor for Palestinians—an audience
that has remained a key interlocutor throughout the decades of their seeking
independence.?’ Now more diverse and not as dominated by Western ac-
tors, “the world” emerged as a justifying source and platform for Palestinians’
humanist calls for justice, for rights, and for humanitarianism as a guiding
political ethos.

A growing regional press gave access to information about what was hap-
pening elsewhere, with greater publicity for colonial and anticolonial activi-
ties reaching more people. This included daily Arabic newspapers that now
circulated widely in Palestine, throughout the Arab world, and beyond.?! De-
mand for imported publications increased as events throughout the region
heated up. Papers from Egypt and Lebanon were brought into Palestine, and
Palestinian newspapers discussed what was being written in publications, in-
cluding those from India, Brazil, the United States, England, and various
parts of Europe.??

The broadsheets became an interactive and popular forum for public
communication.”® They discussed mass anticolonial demonstrations and
strikes under way in Egypt and Syria in 1935 and 1936. Alongside the Moroc-
can movement for national independence, which was extolled in Palestinian
newspapers, the strike in nearby Syria resonated particularly in Palestine, and
calls to extend the revolutionary movement into Palestine circulated widely.?*
“Palestine occupied the conversation in Syria, the same way Syria occupied
conversation in Palestine,” a newspaper article recorded in 1936.% That Iraq
had gained formal (albeit nominal) independence was widely referenced in
Palestinians’ arguments justifying their own demands for freedom. They also
noted that France had signed independence treaties with Lebanon and Syria,
while the local press reported on both the Libyans’ struggle against the Ital-
ians as well as the Algerians’ battle against the French.? They had seen these
“Arab-speaking countries getting a semblance of political justice from the

British and the French so why not Palestine—and by the same methods of
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strikes, non-cooperation and civil disobedience?” Khalil Totah asked rhetori-
cally of his interlocutors in London.?’

Palestinians were paying attention to anti-British and anti-French poli-
tics elsewhere too. They looked to the Indian fight against the empire for
lessons. Palestinian teachers disseminated these lessons in their classrooms
and drew from Gandhi’s tactics of noncooperation as a model for their own
protests, as Egyptians had done before.” In the view of one newspaper con-
tributor, the Indians put on an ideal performance, but the “unarmed, poor but
patient” Palestinians surpassed it in “condemning oppression.”” Not long
before the Palestinian revolt began, a general strike in Syria in 1936 prompted
sympathy strikes, demonstrations, and donation drives across Lebanon, Iraq,
and Palestine, where the press covered the Syrian events “exhaustively.”° Pal-
estinian editorialists chastised their leadership’s lack of initiative, holding up
the Syrians as a model of proactive collective struggle.’!

People sensed that the world was in crisis.? Farther afield from the Mid-
dle East, communists were fighting the fascists in Spain, communists were
rising up against the French in Vietnam, and strikes in Morocco were coor-
dinated with labor unrest in France, all disruptions to imperial calm.* But
disruptions to this calm brought threat as well as hopeful openings, including
severe economic hardship across the globe that prompted worker strikes and
hunger marches. Palestinians were not spared. And they perceived this crisis
as more than a breakdown of some ideal prior order. It was understood as
evidence of the weakness of the imperial structure and the superficiality of

its liberal promises.

'The Abyssinia Lesson
The outrageously violent takeover of Abyssinia (today’s Ethiopia) by Italy was

one manifestation of these cracks in the system, and Palestinians were paying
close attention. It had “affected Arab consciousness,” Khalil Totah observed.
It was giving the Arabs a “now or never” feeling, he wrote.3* Headlines exco-
riated the Western states and League of Nations for “doing nothing” for Ab-
yssinia, while groups such as the Abyssinia Solidarity Committee in Egypt
ran donation drives.® Throughout May 1936, as Italy pounded the country
and emperor Haile Selassie fled, the Arabic press in Palestine recorded the

Abyssinians’ attempts to defend their country. They also documented the
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limp British response, including a lord’s recommendation to form a com-
mission of inquiry into the war.3® At the League of Nations in 1936, Haile
Selassie sought support for his nation against the Italian aggression, remind-
ing the delegates in Geneva that “fifty nations asserted that aggression had
been committed in violation of international treaties.”’ The raison d’étre for
the League of Nations’ existence was thrown into doubt, while the perfidious
nature of Great Britain was made ever clearer.®

The outlines of a shared enemy emerged in the Abyssinian story, as an
article in the Arabic daily Filastin exemplified: “The fall of the Abyssinian
Empire adds one more victim to the list of British deception. Britain that
claims to be friend of the weak nations breaks its promises and deceives these
nations. It let [the Abyssinian Empire] fall without offering any assistance.
Rather, it was busy bargaining about its share from the bounty.”® The au-
thor saw that the British had deceived the Abyssinians as they had deceived
the Arabs, the Armenians, the Greeks.*? (Arab observers might not have
known just how closely the Abyssinian case hewed to their own, because the
agreement between the French and British foreign ministers to concede the
majority of Abyssinia to Italian Prime Minister Benito Mussolini was se-
cret, as had been the British and French agreement to parcel out the Levant
among themselves.)” In testimony to the Peel Commission some months
later, George Antonius, formerly assistant director of the Education Depart-
ment in the British Government of Palestine, would present this imperial
convergence as an opportunity for England: “What Italy has done to Abys-
sinia is the same as the British in Palestine. And we've seen the world anger
at the Italians. Now is the chance for you to remove the oppression. It would
be the most noble action to take.”* But they did not, which only reduced
British esteem in Palestinian eyes further.

'The “sad, pale” Abyssinian emperor who arrived in the Palestinian seaport
town of Haifa “in a heart-breaking condition” was labeled in the Palestin-
ian press a “living martyr,” drawing him in to a shared collectivity united by
victimhood and respectful solidarity with it.* Palestinian notables and heads
of the Christian church welcomed him along with crowds in Haifa and Je-
rusalem. People flocked to see him, crying in sympathy for Selassie and his
people who fell prey to the same treasonous power that threatened the Pal-

estinians themselves.** The Arabic press explained that the British and their
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fake promises were behind the emperor’s fate, “and then they let the emperor
come to Palestine, which is another victim to their treason.”® From these
events another editorial concluded, simply: “The British empire is falling.”

The hypocrisies of the liberal order were becoming increasingly plain.
That the League of Nations was cover for a “League of Empires” seemed
clear.” It was evident in the Europeans’ common venality and brutality. As
a contributor to Filastin opined, the European countries that compete to
spread their “civilizational message” in the East do not enact the ideals of a
civilized world, for they are merely slaves to power. France, Italy, and Eng-
land competed to “perform the message of the white man without faith in
God, blindly and with harshness, led by a desire for material gain.” The na-
ture of their “message of civilization” was evident in Italy’s violent behavior in
Abyssinia. As the Abyssinian emperor observed conditions in his temporary
refuge, the British attempts to put down the Palestinians’ rebellion reminded
him of the violence meted out to his own people.* The real message of
human civilization was in Palestine, the unnamed writer in Filastin insisted,
where nationalism and dignity were expressed in their revolution against op-
pression and in their civil disobedience in the face of the tyrant.* Ham-
fisted British and French imperialism, and their willingness to stand aside
as Italy invaded another country, ensured a shared understanding among the

colonized and created the conditions for wide solidarity.

Palestine Stirs the Arab World

'The interwar period was a particularly fertile time for creative political recon-
figurations to slide into place. Also significant is the way that people grasped
and portrayed their own context, how they identified the chinks in the impe-
rial system and the transnational solidarities that helped them believe they
could achieve liberation. An increasing number of scholars have been con-
sidering the dynamics of internationalism in this era, which included trans-
national and regional circulation of political activists and radical ideas.’® That
research has drawn attention to the proliferation of international organiza-
tions and activist societies, such as the League to Combat Imperialism and
the Women’s International League for Peace and Freedom, that together
constituted, in historian Daniel Gorman’s view, a progressive “internation-

alist movement” moved by “liberal” internationalist ideals.”! The energetic
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networking of anti-imperial activists in Paris underscores the importance
of metropolitan cities where diaspora intellectuals convened and plotted,
making that city a “headquarters of agitation of the French colonial peoples,
where black, brown and yellow men [could] argue their case for freedom.”?
In addition, pan-Africanism, Black internationalism, pan-Islamism, the
Khilafat movement, and pan-Arabism were movements and ideas bringing
people into collective action across national borders.® Even if; as in Cemil
Aydin’s estimation, the threat and opportunity of a “unified Muslim world”
was only a “racialized illusion,” these ideological and social networks were
key nodes of anticolonial activism.* In a region bubbling with anticolonial
action challenging the struggling centers of imperial power, Arabs’ horizons
of possible action were prized open.

Abyssinia’s fate provoked the support of Arabs across the region, but it
was Palestine that really became a crucible of concern and solidarity in the
Middle East. This is part of what encouraged the Arab Revolt and the boy-
cott of the Peel Commission. People across the region understood themselves
to be together in facing shared dangers and aspiring to common national-
ist goals of independence and universal goals of peace. An article from the
Egyptian magazine Rose a/-Yusuf'and reprinted in the Palestinian newspaper

Filastin expressed it clearly:

The Palestinian revolution has stirred the Arab world. The Palestinians have
the right to live in liberty, away from this slavery practiced by British rule.
Success of the Balfour Declaration is a failure of those who support peace.
It raises concern in Palestine, a worry that extends to every Arab country
that is aware of the dangers to which the Arab people are exposed, and
which would lead to revolutions against colonialism. Every Arab nation
cannot stop the feelings that motivate them to support Arab Palestine be-
cause the Palestinians supported every Arab nation. And because Palestine
occupies a sacred place for the Arabs. When Palestine fights British colo-
nialism, it is fighting the enemy fought by every Arab nation aspiring for

independence. Cooperation amongst these nations is to serve one goal.”

The exchange of solidarity had been happening back and forth across
many vectors for some years.”® Hajj Amin al-Husayni, mufti of Jerusa-

lem who was appointed by the British to be head of the Supreme Muslim
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Council, convened an Islamic congress in Jerusalem in 1931.”7 The 145 del-
egates who attended hailed from twenty countries (including some Shi’a
participants, a testament to the pan-Islamic, cross-sectarian nature of the
gathering). Although the British limited what could be said, speakers
framed the Palestinian cause at the center of the congregation’s attention
as a Muslim concern. The discussions and resolutions of the congress were
pro-Palestinian, but also addressed the anti-Muslim policies and colonial ac-
tivities faced by their coreligionists elsewhere, from Russia to Libya to Mo-
rocco.” The executive council of the congress protested these conditions to
the League of Nations and Foreign Ministries, affirming their people’s unity
in opposing “every kind of colonization.”” By November 1936, a “Palestine
Conference” would draw thirty-five thousand Indian Muslims in New Delhi,
who decided to boycott English products. It was just one of many examples
of the “Muslim world” upset at British actions in Palestine, from Indonesia

to Afghanistan.®®

International Public Opinion

Those horizons were dotted with a novel and nebulous setting called “public
opinion.” With the West’s drive to democratize world politics after World
War I—or to look like they were—the “moral force” of public opinion be-
came another political tool to wield. In Woodrow Wilson’s vision, rational
discourse could mobilize it, and the League of Nations could channel it, all
toward the goal of peace.®® Although usage of the concept has a long history,
the first Gallup and Roper polls in 1935 gave public opinion added reality
and political weight.®? Susan Pedersen, on the forefront of a recent surge of
scholarship on the League of Nations, has argued that, despite the colonial
continuities embodied by the league, “legitimacy” was necessarily a crucial
concern for the rulers who used the League of Nations to enhance their
own and the league’s authority, and public opinion was the crucible in which
that legitimacy manifested.®> Western public opinion was a reference point
for political justifications; it was deemed a basis for the production of in-
ternational law, and Western activists and politicians of the time sought its
support.®*

The meaning of public opinion, however—what political actions it could

justify, what modes of sovereignty it could legitimize, the range of views that
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constituted it—was not so limited. The dynamics of public opinion in this
period have mostly been examined from the perspective of the West, but its
significance did not stop at the boundaries of Europe or the United States.
A diverse public mattered to the Palestinians resisting British and Zionist
colonialism. They already believed that Palestine, as the home to three world
religions, belonged “to all humanity.” As Palestinian Quaker Khalil Totah
told the British high commissioner, solving the problems in Palestine “could
render a great service to humanity, civilization and Christendom at large.”®
For Palestinians and their Arab supporters, the legitimacy of their fight de-
pended on how the strength and sincerity of their nationalist convictions
were being assessed by Arabs, Muslims, and a world public. Activists writing
in support of the Palestinian cause from throughout the Arab world also
invoked this global audience. In a missive penned by the chairman of the
Palestine Defence Society in the northern Iraqi city of Mosul, he

hereby call[ed] the world to witness that we share with our kinsmen in
Palestine their living feelings and their convictions, their faith in the righ-
teousness of their national cause, and their sufferings, and that we admire
their holy struggle in which we support them to the furthest limits, sparing
no effort to that end, their cause being our own cause and their misfortunes

being our own misfortunes.

And these feelings of solidarity saw no geographic hurdles. “The distant
deserts were not obstacles between our revolutionary souls and your proud
lions,” a prolific military leader of the revolt in Palestine proclaimed. “It made
our struggle a duty and motived us to belittle ourselves for the path of Allah
to have the world be witness to the unity of the homeland, the hope, and the
blood everywhere in the Arab countries.”®”

'This world was perceived to be a vigilant and judgmental one. The re-
volt was a “test of your steadfastness, your will, and strength,” the Palestinian
Arab Women’s Committee wrote in a communiqué encouraging the revo-
lutionaries. “Your unity, solidarity, and strikes will shake the world as it is
making the breath of all Arabic speakers tremble with praise and astonish-
ment.”®® The Palestinian leadership of the Arab Higher Committee (AHC)
conjured a discerning world impressed by Arab bravery: “Your sacrifices that

make the nation proud prove to the world that the Arab does not tremble in



82 CHAPTER 2

the face of attacks.”®” Showing a strong, united, nationalist refusal was seen
to be a criterion of sovereignty itself. In a rousing statement from the leader-
ship of the revolt, armed resistance was portrayed as the ultimate form of

communication to convince the world of Arab rights:

To arms! And show the entire world that the Arabs would not sleep on
their grievances and that the Arab homeland is one, and Palestine is part
and parcel of that sacred homeland. Make it clear that neither the British
government, nor any other group or government has rights to Palestine
that contradict the rights of the Arab people, holders of the legal rights to

the country, or diminish their absolute sovereignty.”

Although the League of Nations had been the locus for making arguments
about political worthiness, participants in the Arab Revolt knew that this re-
bellion was the significant battle for credibility and for national legitimacy.
Through it they offered a critique of the “implicit organization of the world
and its inhabitants” that had reigned until then and presented an ontological
argument about their relation to the idea of freedom.” This was a struggle to
define what kind of people each side thought they were dealing with.

Contemporary Arab analysts recognized clearly the colonial efforts to
discredit Arab resistance. They saw these caricatures of themselves as laugh-
able, but also dangerous, because political support or enmity is built out of
narratives of deeds as much as the deeds themselves. An article published in
the anti-British Egyptian newspaper A/~Ahram, and discussed in the Pales-
tinian daily Filastin, examined this process carefully. With keen deconstruc-
tionist attention, the author of the original essay, titled “Newspapers of Co-
lonialism and Their Ridiculous Campaigns,” picked apart the various bogeys
trotted out in the Western press—from communism and fascism to basic
greed—which were espoused by the Westerners as the “real” motivations be-
hind Arab anticolonial activities. The colonial press, the a/-Ahram author ob-
served, writes off those Egyptians, Syrians, and Palestinians who are willing
to sacrifice themselves in resisting oppression. It portrays them as being no
more than greedy Arabs who can be bought. The rebels are dismissed as being
ignorant and easily manipulated, misled by communist, German, and Italian
“conspiracies.” According to these colonial campaigners, “the noble feelings

of the people of Egypt, Syria, Palestine, Iraq and other eastern countries
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are non-existent. To them these people do not have feelings, personality, or
substance. . . . These newspapers want to present these people as giving no
significance to liberty, rights, independence, and national dignity.” It was the
correspondent’s duty to warn readers about these spurious claims.”

It was a diverse audience to whom Palestinian nationalists thought they
had to prove their political credibility and humanity. The Muslim world and
Arab world were a continual address for them, as were world and English
public opinion. The Arab Christians of Palestine called especially to “the
Christian world” to save the holy places from Zionist danger.”® At a confer-
ence convened early in the strike, Hajj Amin al-Husayni directed part of
his speech to “the Arab world,” including Muslims and Christians, and to
“the Muslim world,” telling them that the dangers facing the Holy Land
threatened them all.”* Echoing this feeling of shared threat, poets in other
countries penned verses praising the revolt in Palestine, glorifying its military
leaders, invoking a unified Arab struggle. Kuwaiti poet Saqr al-Shebeib en-
couraged the Arabs to stand by the “youth and old men” fighting: “And their
assistance has become an obligation, with what you maintain of previous
things or gold nuggets. If you, sons of the Arabs, help them, you help your

own selves, and not someone else, out of the hands of evil.””

'The Revolt Symbolizes Pan-Arabism
And the Arabs responded. The revolt became a symbol of pan-Arabism itself.

'This encouraged the rebels and the spirit of the commission boycott. Volun-
teers from various Arab countries, including veterans of the Syrian Revolt
against the French, came to Palestine to fight against the British for the idea
of Greater Syria.”® Among them was Fawzi al-Qawugji, who became a rebel
leader in Palestine and was declared (or declared himself) “Commander in
Chief of the Arab Revolt in Southern Syria.””” His statements were poetic,

inspiring:

To arms. It then pleases and honors me, my fighter brothers from the gen-
eral Arab revolution in Southern Syria “Palestine,” to invite the capable
Arab cubs to carry arms . . . in order to fulfil the national aspirations and
save dear Palestine from the hazards of slavery, Zionist invasions and Brit-
ish greed. Arms to defend the first of the two Qiblahs and the second of
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the Two Venerable Sanctuaries, the birthplace of Jesus Christ, the prophet

of peace and the one who calls for goodness among human kind.”

In many of his communiqués, al-Qawugji showed the diversity of the revolu-
tionaries. He publicized the participation in battle by Druze, Iraqis, Jordani-
ans, and people from Homs and Hama (in present-day Syria), all sacrificing
for this united Arab goal of saving Palestine.”

Assuring Palestinians that a united Arab conscience was being stirred by
the injustices and the threat to Palestine as a “sacred homeland,” al-Qawugji
wrote in a communiqué that “the Arabs feel agitated and the conscience
is leaping.” The Arabs were there together to fight the “barbaric ‘Balfouric’
promise, and illegitimate promises that contradict natural rights and human
and divine justice.”® In proclaiming Palestine to be an Arab issue, “an issue
of the dignity and nobility of the Arab kings, and princes, and the whole
Arab nation,” nationalists made it so.8!

While the armed struggle was a main focus of support coming in from
the Arab world, solidarity with Palestine and the Palestinians took many
forms and came from many quarters. Palestinian students sent greetings to
Syrian students who demonstrated in solidarity with Palestinians.®? The Iraqi
Jewish intellectual elite professed solidarity with Arab brethren in Palestine;
Palestine support committees and protests formed in Morocco and Tunisia;
and collections for Palestinians were taken up in Bahrain and Kuwait.% The
Muslim Brothers in Egypt were particularly active. They collected money for
Palestinian fighters and victims of British violence, sent letters of protest to
the League of Nations and the British high commissioner in Palestine, and
encouraged Egyptian workers to refuse to work for the British in Palestine.?*
They organized a “High Committee for Helping the Distressed of Palestine”
and distributed fliers that proclaimed: “Palestine Bleeds.” These were posted
as far away as Dubai and Najaf in Iraq and described the tortures of people in
Palestine, calling on Muslims to fight.® Friday sermons in Egypt’s mosques
called for solidarity with Palestine, while students at several Egyptian uni-
versities organized “Palestine Day” events, where musicians, actors, and poets
contributed their talents to help collect donations for the distressed and “to
spread pro-Palestine propaganda.” Attempts to do the same in Lebanon

were banned by the French government, while similar donation drives were
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conducted by the Egyptian Women’s Union, a women’s group in Amman,
and by groups in Syria, Saudi Arabia, Yemen, and Iraq.¥

The British were vexed by these demonstrations of support for Palestine;
they portended a serious mobilization against the British and against the
empire. Their most immediate concern was that money being collected under
humanitarian pretexts was being diverted to purchase arms for the rebels in
Palestine.®® Palestinians and other Arabs continued to insist, however, that
the material conditions of their struggle were not paramount, but universal
principles were. Palestinians’ primary goal was for “people around the world
to witness the oppression experienced by those Arabs, both Christians and

Mouslims” in Palestine.®’

Defining Human Rights and Demanding Sovereignty

The polite confines of a commission engaging political elites in civil con-
versation could not contain the aspirations or express the ideals motivating
the Arab revolt. There was another layer of values at stake in this revolt. Par-
ticipants were collectively asserting their national and individual pride, their
dignity, their beliefs in equality and their political and social worth. These
values underpinned Palestinian Arabs’sense of entitlement to a nation-state
of their own. They undergirded their conviction that British domination of
their country must end and propelled their continued ability and willingness
to restate that conviction.

These refusals show how international law—the values associated with
sovereignty, the debated criteria of political worthiness, the ideas guiding in-
ternational relations and who counted as a national entity—was a space of ac-
tion, a realm of performance. How liberal, national(ist), and anticolonial sub-
jectivities were felt—embodied—in an interwoven way can be seen in every
rhetorical barb or assertion of Arab pride, whether recorded in ink or asserted
in action. There was no giving in to the idea that the English or the Zionists
were superior in any way. The Palestinian nationalists knew that they had to
prove their own consciousness of being a free people equal to any other. The
revolt reaffirmed and enacted their people’s worthiness of political indepen-
dence. Each such assertion was a refusal of any colonization of consciousness.

Liberal humanist and universalizing notions of justice and dignity, hu-

manitarianism and human rights were their reference points.” The strike
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itself was a “clear expression of the noble Arab nation’s opinion,” the AHC
explained in a communiqué.” In public addresses encouraging and justifying
the continued strike, the AHC described their audience as “a people calling
for their right to a free, dignified life, equal to the advanced peoples of the
world.” The usurpation of Arab rights was “a humanitarian catastrophe and
a historic crime,” the revolt leadership averred.” “So,” the general leader of
the Arab revolution called out his challenge, “let the history and the hu-
manitarian world be witness to the European civility and colonization that
annihilates the weak ally.”’* The strike communicated the people’s will to
achieve their demands, which Palestinians had been making for a long time:
end Jewish immigration, end the transfer of land to Jewish colonialists, and
establish a national government.”

Certain liberal ideals remained their touch points. During a large meet-
ing, the women of Jerusalem put more details on the demand for an elected,
constitutional, representative government; they insisted that this demand be
met before any negotiations with the British proceed.”® Human rights were
also at stake. In a telegram sent by ‘Awni ‘Abd al-Hadi, a prominent Pales-
tinian political figure and first secretary of the AHC who the British exiled
during the revolt, he complained to the Permanent Mandates Commission

in Geneva:

The British authority in Palestine sends war soldiers to beat up unarmed
residents of the Arab villages. They destroy all the contents of their homes,
furniture, and supplies, including ripping and stepping on the Holy Book
of the Qur'an and looting jewellery and money. The [British] authority
ratified new laws to enable sending citizens into exile and to force those
on strike to open their shops, in contravention of the most sacred rights of

individuals and the promise of human rights [ ‘aAd huguq al-insan].”’

Wasn't “maintenance of right and justice,” after all, the stated purpose of the
League of Nations??

As shown in the terms that were used to justify their revolt, in what mo-
tivated the boycott of the Peel Commission, Palestinians continuously de-
manded that the question of Palestine be addressed with regard to interna-
tional law. Palestinians’ eventual engagement with the Peel Commission and

future investigative forays reveal that, whatever the commissioners and the
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powers that appointed the commissioners understood themselves to be up
to in each commission, the Palestinians they encountered repeatedly argued

that international law should be the frame of reference for their work.

The Limits of British Liberalism

To understand their rejection of the Peel Commission, we have to under-
stand how Palestinians experienced and interpreted the nature of British
power and their broader, transnational context. They understood British state
violence—the arbitrary arrests, torture, destruction of houses—to go against
right, justice, and the law. How the British dealt with the revolt revealed with
alacrity the limits of their liberalism—or perhaps it revealed the violence that
is always at the core of liberalism in practice. Palestinians declaimed their
oppressors, announcing that British authority was illegitimate even by their
own liberal terms. They presented examples showing that British power and
authority resided in their force of arms, rather than their statesmanship or
diplomatic honor. The Arab Women’s Committee of Jerusalem pointed to
the British liberal hypocrisy in a petition they sent to the Permanent Man-

dates Commission:

Your Excellency must have heard of the Arab woman, who was compelled,
under the pressure of Government’s policy and the acts of oppression, to
join the bands [of rebels] in the mountains, in order to avoid the barbarous
acts which are committed by the British troops and was shot dead, as many
other women were, by the troops, as victims of the unbearable oppression
which is meted out to the people, in this twentieth century, by Great Brit-
ain who claim to be the leading power in the civilized world and protector
of the oppressed people. . .. The Arab women were greatly surprised when
Your Excellency said in the message, which you broadcast to the people
of Palestine on 7 July, 1936, that Government did not use force wantonly
and ruthlessly. We take leave to observe that the atrocious acts which were
recently committed in Quleh village, where four houses were blown up
with all the furniture and effects they contain, where seven other houses
were cracked and where some children and women were killed, are not acts
which would confirm Your Excellency’s statement. It will not be an exag-

geration to state that you do not act according to your statements . . . the
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Arab Women in Jerusalem and Sub-District wish to ... appeal to the Brit-
ish Government, in the name of justice and humanity, to put an end to

this human butchery . . . and to cease to show discrimination in favour of

the Jews.”

Perceptions of dignity and the dishonorable behavior of the British were
the lava bubbling at the core of this contest. Challenges over national honor
were posed through reports of military victories of the Arab rebels over their
much better equipped occupiers. Contemporary Palestinian eyewitnesses
recorded them in gleeful detail. The rebels, as described by contemporary
observer Wasif Jawhariyyeh (who we’ll meet again soon), “would not be de-
feated, and they upped their struggle across the country, inflicting humilia-
tion on the colonialist forces in many sites”% It was typical for chroniclers
of the day to list every village and town that sent delegations to participate
in nationalist demonstrations, proving that the country was thoroughly satu-
rated by nationalist enthusiasm. In an even more explicit report, Bahjat Abu
Gharbiyya, an armed rebel even before the revolt began, listed what he con-
sidered to be every significant “battle” that occurred during each stage of the
rebellion, naming the Arabs who took part.! Abu Gharbiyya noted that it
“made the British crazy” [jann jununhum] when a rebel escaped capture.!%?
Every rebel victory was a knock to British prestige.

There were still those who held out hope in diplomacy and in British
willingness to live up to their liberal ideals. Educator and Quaker Khalil
Totah was distressed by the violence. He urged his Quaker coreligionists
in London to speak to their politicians: “As Friends and peace-lovers and
again as Britishers jealous for the good name and repute of your country I
hope you will be able to do something at this crisis.”® The Arab Women’s
Union of Jaffa sent a telegram to the Women’s League in London calling
“all women of England to help them save Palestine from the Jewish invasion
and save the British honor from the greatest disgrace.”%* A similar com-
plaint from the Arab Women’s Union in Beirut to the International Women’s
Union in London invoked “high humanitarian principles” to urge them to
forward their views “to the English government and people.”%

Among those Palestinians who had until then believed Britain was just

and civilized, many now knew the British pretensions to liberal purity were
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only superficial, as they became victim to the vengeful criminalization of
their nationalist resistance to British/Zionist colonialism.! The military
courts were busy night and day convicting people of participating in the re-
volt.'”” Hanna Naqqara, a lawyer from Haifa, recalled the moment when he
realized that the courts in which he was trying to defend Palestinians ac-
cused of taking part in the revolt were staging “show trials.” The British tried
four youth for traveling in a car in which one gun was found hidden under
a seat. According to the laws in place, at most one person could have been
charged with weapons possession (not carrying a weapon), which was not a
capital offense.l® The British sentenced the four to death.

Abu Gharbiyya, the fighter, also worked as a journalist and assiduously
covered the tragic farces going on in the British military courts. He watched
as an Arab lawyer, who had traveled from Gaza to Jerusalem to volunteer his
services, tried to defend Palestinians in the dock. In a case involving an entire
family of defendants, the British military judge forbade the lawyer from ask-
ing most of his questions, and in less than two hours, a sentence was handed
down that condemned one of the defendants to death, several others to life
in prison, and seven years in prison for the accused children. Jewish lawyers
explained the situation forthrightly: “The military court was not put in place
to be applied to Jews; it was put in place to apply to Arabs.”% The Brit-
ish government produced a rule of law that provided, in the analysis of one
historian, “the veneer of legal respectability” for the brutal reprisals against
Palestinian civilians, carried out “with all the energy of good bureaucrats
obeying orders.”'® When an innocent man from Halhul (near Hebron) was
captured, tried, sentenced, and executed in forty-eight hours, the hypocrisy of
British justice was clear for Abu Gharbiyya to see. “And we used to sing the
praises of British justice!” he declared, outraged, in his memoirs.!!

Evidence with which to challenge British claims to justice was every-
where. In an early instantiation of the “human shield” tactic, Arab prison-
ers were bound in wagons attached to the front of trains to “take the blow”
from any possible sabotage by landmine. One soldier recognized it as being
“rather a dirty trick, but we enjoyed it.”"? Not all British were quite so glee-
fully sadistic. The ease with which they carried out what they called “judicial
homicide” (fifty-four executed in 1938 and fifty-five recorded in 1939) left at

least one official feeling guilty, mean, and “green.”® His troubled conscience
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did not diminish these extremely harsh prison punishments, nor any of the
other British attempts to repress the rebellion. In towns and villages where
insurgents were most active, government forces demolished houses, arrested
citizens randomly, and looted.!™ The British thought this was most effec-
tive because it “had a certain amount of moral effect on the villagers con-
cerned . . . a quick and conclusive form of punishment and one that is under-
stood by the Arab mind.”™

British suppression of the revolt was not the Arabs’ first taste of impe-
rial injustice. Life under the British mandate was not just lived and suffered
in nationalist abstractions. Lack of collective freedom, of political indepen-
dence, and economic restrictions created by biased government policy were
experienced in personal ways too. Some of this can be captured in numbers:
Arab laborers were paid 30 percent to 50 percent less than their Jewish coun-
terparts by the port authorities in Haifa, for example. Arab laborers in the
quarries earned less than the minimum wage set by the administration and
even less than a standard set six years before by the British 1928 Wages Com-
mission.!’® But such systemic unfairness produced the texture of everyday life
too, setting the parameters of individual experience patrolled by the mun-
dane indignities of daily life under the mandate. This was a context in which
an Arab could be imprisoned for laughing at a British policeman. And was.
(It didn’t matter that the man was actually laughing at his success in burning
down a business as part of the revolt.)!" It was an era in which an Indian of-
ficer of the British army could deny a Palestinian Muslim entrance into the
courtyard of the Dome of the Rock with no explanation."® And did. It was
a time when an Arab clerk in the civil service could be ordered by his British
boss to buy the British boss’s wife a birthday present. And what happened

next...

What the Canary Sang . . . and Drank

Wiasif Jawhariyyeh, a musician, frequenter of cafes, enthusiastic drinker,
snooker player, and party maker, was an Orthodox Christian from Jerusalem.
He worked in the Finance Department of the British mandate administra-
tion, much of the time in a state of mild inebriation.’” He knew the ways
of British Empire: “their habit has always been to lie, deceive, and spread
propaganda for the benefit of the empire.” But he had to make a living and
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managed to work his way up to the position of Jerusalem financial manager.
According to his own account, he did so with a great deal of merriment,
doing what he could to take the piss out of these arrogant English lords of
the manor as he went. He described in his diary an encounter with Lewis
Andrews (1896-1937), British district commissioner for Galilee during the

mandate.

Once, on the occasion of his dear wife’s birthday, he [Andrews] wanted to
offer her a canary. And who could have seen to this but Wasif Jawhariyyeh?
When my friend Matia Marrum entrusted the mission to me, it was ac-
complished immediately. The man who dealt in the purchase and sale of
canaries . . . came and brought with him an exquisite yellow canary in a
beautiful ornate cage. . . . The governor, who did not know me at the time,
came and liked the canary when he saw it, and then said to Hassunah [the
bird seller], “Can this bird sing?” Hassunah answered, “Yes, sir, he does.”
But the governor wanted to be mocking and went on. “What does he sing?
‘Muhammad’s Army Came with the Sword’?” He said this while looking
at Hassunah with contempt, then turned to Matia and me and smiled. I
said to myself that he was in need of a Jawhariyyeh-style reply, particularly
since Hassunah was too scared to answer. So I said, “Your Excellency, he is
singing ‘O darling, I want to go back to my country.’”” At this he remained
silent and seemed bitter. Then he said to me, “Could you keep it and feed
it until the morning of my wife’s birthday?” I answered, “With pleasure. I
will even give him a glass of arak to drink.” Then, he went back to his room
while staring at me, drinking my face in. I learned later from Matia Mar-

rum that the governor asked him a lot about me.!?

Andrews, considered one of the most important of the British authorities in
Palestine, was known for his extreme hatred of Arabs and active support of
Zionism."! He was shot dead by Arab rebels in September 1937.122

In Abu Gharbiyya’s estimation, Andrews’s assassination gave the British
an excuse to destroy the Palestinian leadership. They exiled most of the AHC
to the distant isles of the Seychelles, felt by some as an embarrassing blow to
their dignity.!” And the British more concertedly joined forces with armed
Zionist groups. British repression of the rebellion increased in ferocity, as

home demolitions, collective punishments, killings, and executions became
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more and more frequent. But in the midst of all that, more-diplomatic efforts

were employed to quell the rebellion.

'The Elites’ Good Manners—Not Good Enough

For many Arabs in Palestine, especially those fed up with the political inef-
ficacy and apparently self-serving nature of their own traditional leadership,
the courteous discourse and polite exchange of elites’ views would no longer
set the terms of the debate. In a remarkable letter that nationalist Akram
Zuaytir penned to the British high commissioner, he challenged the colonial
conception of the Arabs. “You may think that the nation has lost its dignity,

vitality, and self respect.”?*

But they had not succumbed to their colonizers,
he assured the commissioner. “I am an Arab man who sees his duty towards
the Arabness, Muslimness, and humanity of the country that is fighting for
the sake of independence and freedom. My country has been cursed and its
dignity besmirched.” As much as this letter was a rebellious threat seething
with contempt for the British, it was also a diatribe against the elite of his
own society, the Arab sellouts he saw among the traditional leadership col-
laborating with the mandate. Zu‘aytir warned that, unlike these people, he
was not fooled by the liberal chimeras that the government offered. “I am not
a candidate running for the fake and imaginary legislative council. Instead,
I am one of those who has despaired of Britain’s justice, who has been made
resentful and spiteful of it.”%

The letter is a promise of things to come as it poked at British colonial
arrogance and revealed consciousness of the class markers that united the
liberal elite, native and foreign. “I think that when you compare my approach
to theirs [the elite leadership,] you would almost confirm that I lack manners
while they demonstrate good manners . . . or you almost believe that I lived
in poverty and I have no idea what courtesy or its principles are.”'¢ It was
not an issue of proper comportment, Zu ‘aytir insisted, but one of individual
and collective self-respect. Zu aytir spelled out the communion of the na-
tion and the individual that made the revolt seem like an inevitability. “So
how can I, as an individual, not feel my dignity injured and cursed, living in
a country that is not respected.” In a portentous statement on the eve of the

general strike, he told the high commissioner, “I feel that this insult will not
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be cleansed by articles, speeches, protests, meetings. . . . You cannot do any-
thing against those who are ready to die.”?’

And many were. In his memoirs recounting this period, Hanna Naqqara
described the revolt as being the first time that Palestine witnessed full pub-
lic participation in the national movement. A contemporary observer noted
the same, sensing that “the whole population is resentful and ready to burst
out.”® The coming together of village and city was an express principle of
what some of the activists were calling a “new national movement.”?’ The
exponential increase in Jewish immigration threatened the future of Pales-
tine as an Arab country.®® They knew the Zionists were there to establish a
Jewish state that would deprive the Arabs of their rights.’3! This, Naqqara
wrote, is what compelled the Arabs to express their grievances—and their
fear—through a strike and with weapons.’? The commission boycott was

another part of that expression.

Boycotting the Royal Commission

From as early as March 1936, only a month into the general strike, the Brit-
ish government announced that they would form a Royal Commission of
Inquiry. A precondition that the government set for the commission’s arrival
was that the Arabs stop the revolt. An indication of what was at stake for
Britain’s honor, dignity, and authority, they insisted that this was a “decision
of His Majesty’s Government” and should not be understood as a sign of
weakness or a form of conciliation.®

After the British issued a schedule for further Jewish immigration in
1936, the AHC called on the people—the “nation that has proved to the
world its political maturity, and the strength of its national faith™—to boy-
cott the Royal Commission.’3* This also might have been because the AHC
president was receiving two hundred letters a day warning the Palestinian
leadership that they should not stop the revolt to let the commission come.'®
Among them was a letter that Ahmad al-Shuqayri (a Palestinian nationalist
whom we will meet in Chapter 3) spent a night writing to the head of the
AHC, warning him not to “let the country fall into the British trap and stop
the revolution without serious guarantees” and reminding him of the dis-

appointing experiences they had had with previous commissions.!*® Beyond
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this friendly advice, nationalists of the Istiqlal [Independence] Party had
been challenging the traditional Arab leadership, exacerbating the AHC’s
“credibility problem.”” The leadership knew that accepting the investigative
committee would turn the masses against them. One of the AHC mem-
bers, ‘Awni ‘Abd al-Hadi, voiced a more politically principled stand against
accepting the commission because he saw in this refusal, with the public’s
mood and solidarity at its current fever pitch, “the last opportunity to force

the British to change their policy.”®

Fed Up of British Commissions

This was a unique moment of malleability in the international legal hege-
mony over Palestinian political imagination. Polite diplomacy and interna-
tional legal structures had gotten the Palestinians nowhere, and more and
more people were proclaiming that in public. They were “sick of promises”
from the British.'* In a petition on behalf of the Arab Women’s Committee
of Jerusalem, sent to the League of Nations Permanent Mandates Commis-
sion in 1936, these activists explained how the roller coaster of being super-
ficially listened to and then substantively ignored over the previous nineteen
years led to the revolt. They gave voice to the hopes and disappointments that
British investigative commissions had instilled throughout the years of the
British mandate: “In consequence, the Arabs were led into a state of despon-
dency which impelled them to brave danger and to prefer death en masse to
gradual annihilation under a policy which has no precedent in history.”*0

With every period of Palestinian revolt against the Zionist takeover of
their homeland throughout the preceding two decades, the British had re-
sponded in boilerplate investigative form. Commissions had become His
Majesty’s reflex reaction to trouble of this kind, in Palestine and across
the empire. For eighteen years, all they did was disperse, deflect, and re-
absorb the volatility back into liberal dynamics of reasoned discourse and
reasonable talk.!!

The international legal project of developing international institu-
tions that would coordinate international society, civilize conflict, orga-
nize trade, and ensure progress, order, and justice in international politics

had only brought the Arabs more oppression, instability, and uncertainty.!*?
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Palestinians’ boycott of this commission threw a spanner in the imperial
works. ‘Izzat Darwaza, Palestinian nationalist and diarist, recorded the Zi-
onists’shock at the Arab move, while the British were greatly confused. Their
newspapers covered the issue intensely, and tried to belittle the boycott by
claiming it was a result of pressure from “extremists.”*

Although the Arabic press reported hopefully that the commission might
decide to end Jewish immigration, the majority was not buying any of it.
They knew this investigative commission was just an attempt by the British
to extricate themselves from the current crisis.'** A lawyer from Haifa com-
menting in the newspaper Filastin encouraged the boycott of the commis-
sion, explaining this refusal to engage as being a means of communication,
such that “the High Commissioner and the Colonial Secretary would under-
stand that challenging the Arab Nation is futile.”** The fact that the com-
mission would not directly address the terms of the mandate, which were the
root of the problems, and that the British issued more certificates for Jewish
immigration—which the Palestinian leadership had thought would at least
be paused for the duration of the commission—made clear to the Arabs that
the government was not acting in good faith.14

Leaders of the rebellion vowed not to be lulled by false promises [a/-
wut ‘ud al-kadhiba] and even declared as a fundamental principle of the revolt
their refusal to be sucked into yet another investigative commission.* They
knew commissions to be a means to “lull and split the ranks” of their people
[takhdir wa tafriq al-kalima].**® They “refused to fall for the propaganda.”¥
Lack of faith in such investigations was widespread because people had come
to understand that “the government sends these commissions to gain time, to
dope the nerves.” They believed “that the idea of sending a new commission
is merely a political one and has nothing to do with the boiling sentiment
in the country.”™® Others saw it as a form of “vengeance” and an indication
of “the government’s carelessness about the feelings of the Arab nation.”™!

Hussein Fakhri Khalidi, mayor of Jerusalem at the time, reported that
the Arabs were made “speechless” by the British announcement of a com-
mission, “as they have not forgotten the several commissions that were dis-
patched to the country” to no good effect. He recorded the sense of futil-

ity that such British initiatives inspired. “These commissions spend weeks



96 CHAPTER 2

and months, researching and digging up published reports, issued recom-
mendations, government announcements and its white papers. None of the
[commission] recommendations that favored the interests of the Arabs were
implemented.”’?

The AHC replied that they, too, no longer had any trust in commissions
of inquiry. And anyway, the Arabs’ demands were quite clear, requiring no
further investigation. “Great Britain should by now have a fairly clear un-
derstanding of Arabs’ demands, from the commission of inquiry reports that
have been released over the last 20 years.”™ As Darwaza explained, “Britain
had sent more than enough commissions over the years, and they have grown
tired of it.”> If eighteen years of fact-finding was not enough, then another
commission was not going to change things, a delegation from the National
Committee told the British acting governor in Gaza.™ Their decision not to
cooperate with the investigation was thoroughly covered in the Palestinian
press.

Although the majority of Palestinians adhered to the commission boycott

“across all classes and political leanings,” some did so with ambivalence.’

Raghib Bey al-Nashashibi, member of the umbrella AHC and head of a
party that opposed the al-Husayni family’s political domination, urged the
leadership to present their views to the commission at least informally, but
he was outvoted by those who pointed out that this would make the boycott
pointless.®® Another who was unsure about the commission was George An-
tonius. He fretted about the dilemma, and resolved to give evidence to the
commission only if invited directly. What convinced him to abstain from
providing evidence was what had convinced the majority of Arabs to boycott
voting for a legislative council: it prevented any change to the mandate char-
ter that promised to facilitate the production of a national homeland for the
Jews in Palestine. Antonius likewise objected to the narrow terms of refer-
ence of the royal investigation, which made it “practically impossible for any
independent witness to give evidence with due regard to the broader aspects
of the problem. . . . They are so narrow as to preclude the possibility of the
Royal Commission working out a real solution.” If he was invited, he would
begin “by explaining to the Commission the grounds of my criticism of their

terms of reference; and, having made my criticism and its implications as



UNIVERSALIZING LIBERAL INTERNATIONALISM 97

clear as I can, to give evidence on questions on which the Commission might

desire to hear me.”™’

Pressures against the Boycott

That the boycott was an effective political move is reflected in how much
outside pressure was being put on the Palestinian leadership to meet with
the commission. One of their British supporters, Frances Newton-Welcomb,
advised them to see the commission, because “otherwise the Arabs would
lose the British affection (‘azef) and it will make the work of their friends
harder.”%® Other sympathetic Englishmen made similar efforts, which were
echoed in the English press and translated in Arabic newspapers.!®! The Brit-
ish governors of Nablus and Jenin even convened meetings among villagers
in those areas to try to convince them that the commission would be a good
opportunity for the Arabs.!? A great deal of effort went in to scupper the
commission boycott. The British put pressure on their Arab underlings in
many locations across the Arab world, which cascaded down to the Palestin-
ian leadership.!®® After meeting with the British ambassador, the Iraqi for-
eign minister conveyed to his king, Ghazi, that he wished the AHC would
reconsider its decision to boycott the Royal Commission because such a con-
tinued boycott “would result in disagreeable outcomes” and might end up
benefiting their opponents.!**

It was when the Arab kings and princes got involved that the Palestinian
leadership started to buckle. But it took some effort by, among others, Emir
Abdullah of Transjordan, Great Britain’s “trusted tool.”® Their first effort to
convince the Palestinians to play along was unsuccessful. They tried to con-
vince them that this commission would not be like all the others because it
was a “royal” one that would include important personalities who would not
be influenced by anyone.’®® The argument that they should “rely on the good
intentions of our friend the British Government and their declared desire to
see that justice is done” while the Arab leaders continued to try to promote
their cause did not initially persuade, and it cost the AHC an expensive long
telegram (twenty guineas!) to explain why.!” They clearly did not like run-
ning the risk of irritating their more sovereign Arab brethren by saying no,
and they traveled to Baghdad, Riyad, and the Hijaz to convince the kings of
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the politically principled and pragmatic reasons behind their boycott posi-
tion. In Riyad they found the king motivated by his wish to avoid angering
his British sponsors.1¢®

Finally, after six months of an economically draining and physically gru-
eling strike and revolt, and with more pressure from the leaders of Saudi
Arabia, Iraq, Transjordan, and Yemen, who continued to reassure the Pales-
tinians of British friendship, they gave in to being forced to present to the

commission.!®?

Conclusion

After years of working toward autonomy under the Ottomans and then years
of upheaval in the Great War, by 1919 Palestinian representatives had come
to believe they were on the cusp of a bright horizon, leading themselves
to an independent political future through representative government and
self-determination. They had a constitution at the ready. They were making
headway toward women’s rights to vote and gaining greater access to educa-
tion, and ever greater autonomy generally.”® Their presentations to the King-
Crane Commission demonstrated how great were their expectations. They
had until recently been self-respecting members of the Ottoman Empire, in
which Palestinians became members of Parliament on an equal basis with
Turks." They knew the mechanics of parliamentary democracy from the in-
side.’”? That was still a mostly elite affair, but national politics was grabbing
the imagination of an increasingly literate, media-consuming society whose
collective opinion increasingly mattered and so helped constitute a political
public.”® So when the rugs were pulled out from under their plans for a lib-
eral, democratic future, by no less than Great Britain that claimed to run on
liberal principles, in an era that espoused liberal internationalism as its guid-
ing light, of course they objected. That the British and Zionists were actively
conspiring against their progress was proof that these supposedly advanced
societies were not living up to their own professed ideals. It was all so of-
tensive. And disappointing. “We have despaired of anything called British
honor,” nationalists proclaimed again and again.'”

The League of Nations was mostly an imperial affair run by and for
Western states. The provincial nature of its proclaimed universal values of

liberalism was clear to those who were suffering from them. The limitations
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that the Permanent Mandates Commission put on Palestinians’ (and oth-
ers’) free political expression were obvious, inscribed in the rules that for-
bade any challenge to the terms of the mandate itself.'” The league had no
credibility—at least for Arabs—as a true representation of “the international”
that could mediate objectively and ensure the rule of international law. West-
ern hegemony over the institutional order and its symbolic significance had
become unhinged. At the same time, other internationalist energies and in-
clinations were percolating, giving Palestinians the context in which to ex-
pand the audience for their political claims, providing a broader range of
solidarities.

Contrary to how the story of the Peel Commission is usually told, what
is more interesting for this book’s telling of the life of international law and
liberalism in Palestine is that the events around this commission seemed
temporarily to loosen the ideological straightjacket of Western-dominated
liberal international law that had so far tied this conflict’s portrayal, enact-
ment, and management. It was especially the Arab and Muslim solidarity for
Palestinians that enabled the boycott. Historians recognize the Peel Com-
mission as one of the most significant for Palestine because it put partition
formally on the table of political options, and because its report made public
the British government’s recognition that the mandate’s contradictory prom-
ises were unworkable.””® What is more significant is the boycott of the com-
mission. It shows that international law as arbitrated by commissions, by the
League of Nations, and by a version of liberalism defined by well-mannered
gentlemen—those engaged in what they defined as rational discourse—no
longer exhausted Palestinians’ tools and terms of nationalist claim making.

The Arab Revolt and Palestinians’ boycott of the Peel Commission were
not a refusal of international law, not a rejection of liberalism, but an insis-
tence on them. Liberal values of national and human rights based in human
dignity had long been part of Palestinian political vocabulary, and national-
ist aspirations for political sovereignty defined their political objective since
cracks in the Ottoman Empire made it possible. But after two decades of
speaking this language and articulating this goal to the nonrepresentative
government that ruled them, a new communicative mode became necessary.
Popular resistance that disrupted the colonial status quo, it turns out, was a

language the British could hear.
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'The Palestinian leadership did finally give in to pressures on them to en-
gage with their investigators. And the liberal mechanisms delivered again
what they had been dishing up for years. The commission’s recommendation
to partition Palestine into two states—giving the Zionists the most fertile
parts of the country and suggesting massive population transfers (primarily
of Arabs) as a means to purify the ethnic makeup of these suggested polities
more thoroughly—set off a wave of protests throughout the Middle East.!”
The revolt was reinvigorated after the commission report was released. The
British responded with the most illiberal of tactics: “vicarious punishment,”
or collective punishment, meted out with a rapid hand, regardless of guilt
or due process.'”® Those who claimed to be the adjudicators of liberalism’s
bounds always declaimed Palestinian resistance, violent or otherwise, as un-
acceptable. But their resistance did something specific to poke through the
liberal balloon; it revealed more starkly the inhumane cruelty of the British
Empire, the fragility of its hold over Palestine, and the superficiality of Brit-
ish commitment to its claimed liberal values. The Peel Commission was a
flailing attempt to reassemble the liberal-colonial order that would reduce
Palestinian resistance to forms of liberal-legal pleading.

The Palestinians’ ultimate participation in the Peel Commission after so
much disappointment and refusal highlights a core puzzle of this book: what
is the attraction of the liberal-legal mode? Ahmad al-Shuqayri declaimed the
AHCs decision to give in to the kings and princes demanding their engage-
ment with the commission. He lamented it as a win for the older generation
of politicians who still believed in British promises. He saw it as a loss for
his generation of young men who recognized themselves to be victims of
British trickery."” But more than a reassertion of a generational and politi-
cal hierarchy, Palestinians’ attempts to sway the members of the commission
reveal how powerful was the need to have their say and how amenable was
the commission forum for doing so. They wanted to exercise their right to
represent themselves as political agents who were “fighting for constitutional
and fundamental rights.”'8

'The language of liberalism and the legalistic aura of the commission pro-
vided them with a ready arsenal of rhetorical weapons to be wielded on a
clear stage set by people promising an unbiased hearing. In presenting to

the commission, ‘Abd al-Hadi elaborated on the source of these rights: their
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collective and individual humanity that made them equal to all others. “We
are a nation like all other nations.” No nation would willingly allow another
people to enter their country and turn them into a minority without rights,
he told the commissioners. “We are humans, we feel, we sense, and we have
rights, a culture, a civilization. . . . The Arabs believe that they have their an-
cient civilization and they bear the strongest nationalist feelings, just like the
most advanced nations of the world. ... We are today living like animals. But
we are humans, and have the rights of humans [buguq al-bashar], and natural
rights to govern ourselves.”®!

Palestinians had made a genuine break with the imperial-liberal order as
policed by the League of Nations and Western powers. In becoming a core
object of concern within a movement of global anticolonial solidarity, they
had activated a world audience that went beyond colonial countries and their
liberal legal modalities. It was a direct challenge to the British to change
their “parochial mentality,” as one writer in Filastin explained.’®? The boycott
and global mobilization was a significant counter-hegemonic challenge.!®3
One that heralded a possible alternative order of politics based in shared
anticolonial sentiment and transnational mobilization. The Palestinian lead-
ership’s eventual submission to the pressures on them to engage with the

commission marked a defeat of that challenge.
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The Humanitarian “Politics of Fewish Suffering

'The Anglo-American Committee of Inquiry

THE PALESTINIAN LEADERSHIP was finally persuaded to give testimony
to the Peel Commission. In his presentation before the Peel Commission,
Akram Zu‘aytir emphasized the difference between universal human rights
and context-specific legal declarations, elaborating on the meaning, extent,
and basis of these human rights: “The Palestinian Arab natural right to in-
dependence exists regardless of the mandate charter, or British promises, or
President Wilson. Our right to freedom is the same as our right to life, based
on our humanity, dignity, self-respect.” Much of the rest of his testimony
was an attempt to convince the British of the sincerity of the Arabs’ national-
ism, of the depths of their feelings, and of the level of their conviction that
diplomacy was no longer the way to convince them of anything. “We’ve spent
18 years protesting, screaming, being in pain, writing reports, sending delega-
tions, and meeting with Commissions of Inquiry. But it has all been without
results. The government in this country ignores our rights, so the Arab has
despaired of justice, and has expressed that despair wonderfully. That despair
has led them to revolution . .. the Arabs have been waiting for the British to
realize the depth of that despair.”® The realness of their feelings, their frustra-
tions, the depth and sincerity of their nationalist commitments were persis-
tent themes in Palestinians’ communications with the British.

Palestinians remained consistent in their arguments and political logic.

The Westerners trying to solve the problem of Palestine, however, made
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shifting demands, brandishing different criteria throughout their investiga-
tions. From William Yale’s disappointed expectations of Arab nationalist
enthusiasm, the “psychological force” he found insufficiently proven by the
Arab’s lackluster “emotional reactions” during the King-Crane Commission,
to the royal commissioners’ fluctuating requests to acknowledge the British
mandate’s beneficence, Palestinians were being told to prove their worthi-
ness of nation-state sovereignty in vacillating ways.> By the time of the Peel
Commission, there was a concern that too much nationalism was making the
Palestinians uncooperative. In the British Parliamentary debate of the Royal
Commission report, Lord Snell drew attention to the commission report’s
commentary on Arab nationalism: “The Report says: ‘Arab nationalism in
Palestine has been artificially puffed up by methods which the Government
should never have allowed. Only a little firmness is needed to deflate it.””
Snell regretted that so little had been done in the way of tamping down
the nationalist inflammation of the population. In the lord’s estimation, it
was only the manipulations of self-interested actors that caused the “decent-
minded ... chivalrous, hospitable, and kindly” Arab peasant to develop “hos-
tility against his neighbour.”

In the Anglo-American Committee of Inquiry, international law was
mediated by affective assessments of a different sort. For nearly two decades,
the people investigating Palestine had been demanding more and then less
nationalism from the Arabs. Here Palestinians were required to provide evi-
dence of “reasonable” political stances adjudged through emotional perfor-

mances of different kinds once more.

Suffering and Sympathy: The New Political Epistemology

The demands being made of Palestinians altered yet again after World
War II. Clear in the Anglo-American Committee of Inquiry (AACI) are
shifts in the overlying and underlying principles guiding assessments of Pal-
estinian readiness for—indeed, deservedness of—sovereignty. Most distinc-
tive is the newly crystallized political epistemology of suffering, sympathy,
and humanitarianism that comes into the frame.

The Anglo-American Committee came at another important moment
in the development of international law.> World War II created the condi-

tions in which sympathy for Jewish suffering would become a core virtue of
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liberalism. For many, the brutality of the Second World War, and especially
the destruction of European Jewry, was a blow to any faith in humanity. It
prompted international legal innovations that were espoused in the name
of restoring that belief.® Legal professionals declared themselves to have a
“special responsibility” for “revitalizing and strengthening international law”
as the “spirit of man cries out for a better way of life.”” The Preamble of
the United Nations Charter signed in 1945 declared itself to be a reaffir-
mation of “faith in fundamental human rights, in the dignity and worth of
the human person, in the equal rights of men and women and of nations
large and small.” It promised “to establish conditions under which justice
and respect for . . . international law [could] be maintained,” putting jus-
tice and law on equal footing. The United Nations Charter reasserted the
liberal principle of self-determination that was at the heart of the League
of Nations; it prioritized the promotion of “human rights and fundamental
freedoms.”® The abstract individual central to this new regime—made mani-
fest in legally relevant ways in the UN Charter and in the 1948 Universal
Declaration of Human Rights—was one whose rights and dignity required
protections from indiscriminate suffering and political repression. Institu-
tionalized in this liberal-legal nexus of declarations and organizations was a
humanitarian sensibility that required sympathy—and its expression—of a
particular sort.

For this committee of six Brits and six Americans dispatched in 1946 to
“examine the question of European Jewry and to . . . review the Palestine
Problem in light of that examination,” self-determination and tolerance of
minorities remained important concerns as they had been during the King-
Crane Commission, but the worry about the strength of nationalism began
to take a different cast. Now, nationalism that was too hardy had come to be
seen as a serious problem.

It is in the Anglo-American Committee of Inquiry that international law
is revealed most starkly to comprise a habitus of a particular sort, and here
that the policing of affect most blatantly becomes part of how international
law is implemented. We see Palestinian representatives struggling to reassure
their interrogators of their humanity and the sincerity of their sympathy for

the Jews, while trying to maintain a collective focus on legal and democratic
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values. Despite these fickle Western concerns with perceived degrees of Pal-
estinian nationalism and sympathy, the focus of Arab representatives was
resolutely on international legal principles: the promises that the end of em-
pire would yield self-determination to the Arabs in Palestine; that protec-
tion of minorities should and would be a commitment of the representative,
constitutional Arab authority that would govern them,; that citizens would
share equal rights and duties; and that their inherent human dignity entailed
universal, natural human rights, including the right to economic and national
sovereignty. But their efforts did not align with the new political epistemol-
ogy governing this moment, in which proof of a properly humanitarian sub-
jectivity required a prioritization of sympathy above all else.

Sympathy for Jewish suffering became in this moment the barometer of
liberalism—and expressing that sympathy alongside acquiescence to Zionist
demands for Palestine became the required stance of the good liberal. The
AACI was not just a tribunal for deciding whether the Palestinian Arabs
or the Zionists had the right to claim Palestine as their national home, or
for distinguishing whose rights were natural or more just. It was an autho-
rized and authorizing venue for the assertion of humanity as a prime value
for world governance. The Jews and their Zionist dream had become the
symbol of that humanity in need of rescue and confirmation. The Jews, not
the Arabs, were endowed with world-historical significance. The Jews, not
the Arabs, represented universal values. For the Palestinians, no amount of
liberal-legal argumentation or appropriately expressed sympathy for Jewish
suffering could make their own suffering or their political requirements equal
to that of the Jews.

Like all commissions to Palestine, the AACI was part diplomatic mis-
sion engaged in a kind of political negotiation, and part investigative body
intent on reporting what its members took to be the relevant political facts.
Swirling around this inquiry, alongside its ostensible goal of achieving politi-
cal progress, were debates about the criteria for political sovereignty. To be
deemed worthy of sovereignty was attendant on attaining political credibility,
which in turn entailed a sympathetic demeanor. The AACI, like all commis-
sions, was a forum for the assertion of credibility and for the performance of

particular kinds of identity and morality.
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'The debates through which the principles of political identity, legitimacy,
sovereignty, and democracy were defined and demonstrated at this moment
flowed through many cross currents eddying with anxieties over how to
steady the global order after the Holocaust. Maintaining the co-constitutive
nature of international law and civilization was a significant concern for
many, and it shaped Palestinians’ engagement with the Anglo-American
Committee as much as it did that of the Western powers and Zionists.’ To-
gether, Palestinians, Arab leaders, Zionists, the British, and the Americans
debated how to fulfill humanitarian ideals that prioritized helping the dis-
placed Jews of Europe.!°

'The Palestinians had identified the crux of the dispute as it was being
framed in this moment quite clearly. At root were two points of view, they
said: either the majority (Arabs) in Palestine should be accorded their dem-
ocratic rights; or that right could be sacrificed and the result of Europe’s
barbarity could be shunted off, and its victims given a state in Palestine in
the name of “humanitarianism.”! The Palestinians’ main goal was upholding
democratic principles that recognized the Arabs of Palestine, the majority
in the country, as having political rights. The Anglo-American Committee
was a setting in which the different contestants sought to limit or expand
the place of humanitarian claims within those negotiations at a time when
principles of the modern “humanitarian regime” were being established.

The Anglo-American Committee of Inquiry was an early international
performance through which the authorizing discourse of suffering was le-
gitimated anew as a political tool in global politics. A humanitarian structure
of feeling formed the way Westerners discussed the issue of Palestine and
the Jews, as it became an overriding criterion in Zionist claims for Jewish
independence.!? As anthropologists Peter Redfield and Erica Bornstein have
described it, humanitarianism is “a structure of feeling, a cluster of moral
principles, a basis for ethical claims and political strategies, and a call for
action.”™ It is a magical mix of emotion declared beyond reproach that pro-
vides and justifies the impulse and cover for political action. This deployment
of humanitarianism in the AACI trumped the Palestinians’ legal liberal ar-
guments. These new expectations index a shift in the political epistemology,
one that left Westerners unable (or unwilling) to believe that Palestinians

could be both politically reasonable and humanly sympathetic, because to do
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so would have upset the hierarchy of suffering that made realization of the

Zionist dream a fulfillment of universal values.

To Commission or Not to Commission . . .

There had been public debate about the committee’s legitimacy and the
problems of cooperating with it.!* Expressing bewilderment at yet another
commission to Palestine, an article in Filastin argued that the “Arabs have
every reason to oppose the commission, for it is their right to reject mass
Jewish immigration into their country, and they will not stand to have this
right scrutinised and subjected to investigation by anyone, and neither to
have it approved or cancelled as the British government sees fit.”® There were
also deliberations among Palestinian political representatives about whether
to cooperate with the committee.’ On one side were those in support of en-
gagement from the outset. Musa ‘Alami, a Palestinian political independent
and head of the Arab Office that was advocating for Palestinian political
rights, still believed that the British had a sense of justice. He did not want
to repeat the mistake he thought the Palestinians had made in boycotting
the Peel Commission, which left their presentations underprepared.'” ‘Alami
played a significant role in directing the work of the Arab Office that would
produce “a vast documentation of every aspect of the problem of Palestine”
(over one thousand pages in English) that was submitted to the AACI.1#

In contrast to Musa ‘Alami’s enthusiasm and confidence in the Brit-
ish was the pessimism of Hussein Fakhri Khalidi, former Jerusalem mayor
and secretary to the AHC. He thought that the Arabs would suffer from
cooperating with America, given its strong ties with Zionism." ‘Awni ‘Abd
al-Hadi was just as dubious, having learned something about the Great Pow-
ers as assistant to Prince Faysal during the Paris Peace Conference, where
he spent time “in the company of the greatest of men, men who strive every
day to change and manipulate the map of the world.” About these politi-
cians he wrote in his memoirs: “The most successful among them is he who
finds the best means by which to rob a nation of its political life.”>° More
than a quarter of a century later, as a member of the AHC, he suggested to
that group of Palestinian political party representatives that they write to the
United Nations to object to the Anglo-American Committee’s existence and

shape. What was its authority? What right did it have to examine questions
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of Jewish immigration to Palestine? Or to involve Arab states in the inves-
tigation? Why were the United States and Britain the only nations sending
investigators?

Palestinians were not alone in their initial hesitation toward the in-
quiry. In Egypt, some advocated a rejection of the commission on tactical
grounds. The Arabs should rebuff the AACI, the editorialist for the Egyptian
newspaper al-Wafd al-Masri contended, because recognizing the committee
would imply a recognition of the legitimacy of its final decision, which would
weaken the Arabs’ position.! Some members of the recently formed Arab
League shared this opinion.?? They asserted that participation did not give
the Anglo-American Committee the right to decide the Palestine issue, “nor
the right of Great Britain and the US to handle this problem exclusively.”?
As the debate over how to deal with the committee continued, the Arabic
newspaper Filastin reported the news of the committee’s formation in great
suspense-building detail, with several articles promising that the names of
the members would be announced soon.?*

With the Anglo-American Committee, the push-me-pull-you dynamic
exhibited in earlier years became set as the pattern of Palestinian represen-
tatives’ approach toward investigative commissions. Although in this case
it tilted quickly toward engagement, their wary uncertainty would remain
throughout this committee’s existence. But engage they did, advocating for
the Palestinian case for independence through what they thought were the
political givens of liberal internationalism. As was true throughout the King-
Crane and Peel commissions, during the AACI, Palestinians returned to the
principle of natural national rights to assert their political claims to Palestine.
They based those claims on their centuries-long presence as a distinctive peo-
ple in Palestine, but also on what they took to be universally valid interna-
tional legal principles. Their rights to Palestine were, in their view, established
by international law’s preservation of the principle of self-determination and
liberal notions of representative self-government. They carefully presented
their case for an independent, constitutional government and representative
democracy as the solution to the problem of Palestine.

Again.

The deliberations over how to interact with yet another tribunal on the

Palestinians’ fate, and the extensive news coverage of the investigative group’s
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establishment and progress reflected intense public anticipation and inter-
est in the Anglo-American Committee across the political spectrum. Just as
the Aguda Israel World Organization, a proponent of a binational solution
in Palestine, followed the inquiry “with breathless attention,” Arabic news-
papers, too, assiduously followed the committee’s work as it traveled from
the United States onward, hearing testimony in Washington, DC, London,
Jerusalem, and the displaced persons camps of Europe.” After the commit-
tee was announced in 1945, a single newspaper, Filastin, published sixty-six
articles about it in its November and December issues (including an arti-
cle falsifying rumors about it). Many people believed this committee was
important.?

What attracted attention were the obvious concerns about the commit-
tee’s eventual report and recommendations. Also at stake for Palestinians, for
others in the Arab world, and for their leaders were questions of fundamental
political principle. As ‘Awni ‘Abd al-Hadi highlighted with his doubts about
the right of the Americans and British to determine anything about Jewish
immigration to Palestine, these were issues of political legitimacy, authority,
and representation. Articulating Palestinians’ contention that the Westerners’
involvement was illegitimate, Jamal al-Husayni insisted “that the Palestine
Arabs cannot bind themselves finally by the Committee’s decisions, even if
they are prepared to put their case before it.”” Challenging the tendency of
Western powers to arrogate to themselves the authority to make vital deci-
sions about the futures of others was at the core of Palestinians’anti-imperial,

anticolonial struggle from the beginning of their battle with Zionism.

'The Arab Liberals Presenting the Palestinian Case

'They undertook this battle driven by a shared commitment to achieving a lib-
eral, democratic, and independent Palestine. After the Palestinian and Arab
state representatives decided to cooperate with the committee, and despite
his 1919 prediction that there would be “no hope for the weak, unknowing
countries, neither today nor tomorrow,” ‘Abd al-Hadi threw himself into the
preparations.”® Putting his Sorbonne-trained legal mind to the task, he urged
the Arab Higher Committee to meet until they could produce a unified Arab
approach and develop compelling presentations to this commission.?” Most

of those involved in presenting the Palestinian case were self-evident—and
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in many cases self-proclaimed—liberals. In addition, many were already or
would go on to become influential figures in Palestinian politics. The per-
haps most significant contributor to constructing and presenting the Pales-
tinian case was Albert Hourani, an Oxford historian of Lebanese heritage.
Although he developed a liberal Arab nationalist sensibility as his education
about the Middle East deepened, Hourani described himself as originally an
unquestioning English liberal.® Much has been made of Hourani’s liberal-
ism in recent scholarship, but he wasn't the only participant easily described
as liberal ! A range of Palestinian representatives helped make their case
to the Anglo-American Committee, some of whom—like Albert’s brother
Cecil Hourani—were self-declared liberals. Among others with a similar
outlook developing the Palestinian presentations were Charles ‘Issawi, Yusif
Sayegh, and his brother Fayez Sayegh, all of whom, along with Ahmad al-
Shuqayri, would go on to work in different capacities at the United Na-
tions.’? These were all educated people (mostly men), who both professed
and enacted liberal principles and sensibilities throughout their lives.3

Others—such as Ahmad al-Shuqayri and Jamal al-Husayni—both de-
manded liberal resolutions and framed their claims in liberal values, while
also challenging the liberal-legal institutions that could be used to justify an
illiberal solution to Palestine. Al-Shuqayri, an overtly rebellious anticolonial
activist who appeared before the committee, was one whose liberal values
were seen to be in tension with his demeanor. Albert Hourani was not happy
with al-Shuqayri for his “unnecessarily loud, explosive, and threatening
performance”—probably because it was not in accord with liberal etiquette
requiring calm discourse to prove its rationality. Nevertheless, the substance
of his speech emphasized values of freedom and representative government
that were familiar and acceptable to other liberals.3*

Jamal al-Husayni apparently had been eager for the Anglo-American
Committee of Inquiry to hear what he had to say. Maybe it was because this
member of the Arab Higher Committee and cousin of the Mufti wanted to
be counted as a “competent witness,” as called for by the terms of reference
of this commission.®® More likely, it was because of the urgings of Egyptian
politician Azzam Pasha. In his own testimony as the first secretary-general
of the Arab League, Azzam Pasha assured the committee that he believed
them to be friends, “enlightened people who are after the truth.”¢ Eventually
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al-Husayni became so convinced that the Arabs should present to the com-
mission, “to take the opportunity to demonstrate the justice of their cause
before the world,” that he announced to the Arab press his eagerness to share
his views with the committee to “demonstrate the justice of their cause.”’

It is not clear if Azzam Pasha’s advice benefited the Palestinians in
this case.® One of the US secretaries for the committee thought Jamal al-
Husayni’s presentation was “rigid” and “unimaginative.” Richard Cross-
man, one of the British investigators, recorded that al-Husayni “added noth-
ing new” to what they knew of the Arab case. Perhaps even more damning,
American diplomat and committee member William Phillips guessed him
to be “on the verge of the DT [delirium tremens] from drink.”*

There were obvious tensions between Jamal al-Husayni’s personal style
and the liberal substance of his presentations. And, more so than many other
Palestinians with prominent roles presenting to the investigators, the extent
of his commitment to liberalism was unclear. Al-Husayni was a recognized
political leader of the notable urban elite. On the debit side of his liberalism
ledger was the fact that he would not condemn his cousin, the Mufti, for his
infamous dalliances with the Nazis, as family loyalty and political priorities
caused him to make what Commissioner James McDonald recognized was
a courageous but strategic mistake. It left a black mark, overshadowing the
Palestinians’ credibility as a whole.*! Jamal al-Husayni did, in some respects
and contexts, profess and exhibit liberal values, however.> He took part in
parliamentary bodies and contested candidates in political parties of elected
representatives.® In his earlier pro-British years, he lobbied the government
and in 1923 won its recognition of the legitimacy of a representative Palestin-
ian body, the Executive of the Palestinian Congress.* The British considered
him a “reasonable and pragmatic representative” then.® He was also keen to
present the Palestinian case before the latest institutions of liberal interna-
tionalism, the United Nations Organization and the Security Council.*

Across this range of both faithful and wary liberal positions, however,
was a steadfast adherence to the core tenets of liberal tolerance, democracy,
and equality. But the committee interpreted this persistent commitment as
an obstructive intransigence. Despite their liberal commitments and the de-
tailed democratic proposals that the Arabs offered as a solution to the prob-

lem of Palestine, as the commissioners’ reactions to the Arabs’ presentations
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show, it was the tone of their interventions more than their substance that

mattered.

Committee Formation and Membership

Around the same time that Palestinians and others in the region were con-
sidering whether to engage with the Anglo-American Committee and how
to do so, others with stakes in the game were haggling over who the com-
mittee’s members would be. Although the British foreign secretary Ernest
Bevin had announced the committee’s formation in the House of Commons
in November 1945, which was reported in the Arabic press, it wasn't until the
following month that its full membership and remit became clear.*” On De-
cember 10, in a carefully coordinated and precisely timed public announce-
ment, US President Harry Truman explained the Anglo-American investi-
gative committee’s terms of reference.®® First among these was to “examine
political, economic and social conditions in Palestine as they bear upon the
problem of Jewish immigration and settlement therein and the well-being of
the peoples now living therein.” The committee was also to examine the posi-
tion of Jews in Europe, and to “consult representative Arabs and Jews” and
other “competent witnesses” on the problems of Palestine. The twelve com-
missioners were given one hundred twenty days to make recommendations
to the US and UK governments for “interim and permanent solution[s]” to
these problems.*

'The statement listed the committee’s team of investigators, which included
an American and a British judge as its rotating chairs. Joseph Hutcheson, a
US fifth circuit court judge from Texas, knew his Bible and wasn't afraid
to quote from it. Sir John Singleton, the UK chair, was high court of jus-
tice, having obtained a third-class degree in law (the lowest possible without
failing) at Pembroke College, Cambridge University. The British members
included Richard Crossman, a socialist Labour MP who often wrote letters
home to his wife during Arab presentations to the committee; Sir Frederick
Leggett, chief industrial commissioner, who Bevin believed to be a stellar
negotiator;’® Wilfred Crick, an economist and lecturer at the London School
of Economics; and Lord Robert Morrison, Labour peer. Rounding out the
British membership was Major Reginald Manningham-Buller, who was a

Conservative MP with a blue-blood education from Eton and Magdalen



THE HUMANITARIAN POLITICS OF JEWISH SUFFERING I13

College, Oxford, where as a student he imitated his future teacher, John Sin-
gleton, and took a third in law. (His daughter, Eliza Manningham-Buller,
would go on to become director of the UK intelligence agency, MIs). Harold
Beeley, “tall, lean, [and] donnish,™! a secretary to the committee, was an ad-
viser to Bevin and a professional historian.? The others included, among the
Americans: William Phillips, an American diplomat with a snazzy dressing
style; Frank Aydelotte, former president of Swarthmore College and head
of the Institute for Advanced Study in Princeton; Frank Buxton, editor of
the Boston Herald, Bartley Crum, a San Francisco attorney who proved to be
a controversial character; and James McDonald, former League of Nations
high commissioner for refugees who was already on record as a Zionist advo-
cate. Evan Wilson was a secretary.”

To this distinguished collection of gentlemen, al-Shuqayri said in his tes-
timony, “Our case rests on our natural right, our inherent right to live in our
country in freedom and security, to revive our potentialities and capacities
and to contribute our full share in world civilization and progress,” assuring
the committee that his views were “generally representative of public opin-
ion.”™ “It is the true import of democracy that no one man is entitled to de-
cide the fate of another man; not even twelve men are entitled to decide the
fate of a nation,” al-Shuqayri said.® In an exchange with the British chair of
the committee, Justice Singleton, al-Shuqayri defended his own liberal dem-
ocratic background, pointing out that Palestinians had constituted 1o per-
cent of the Ottoman parliament and noting that his own father-in-law had
been a parliamentarian.®® Perhaps in order to suggest his liberalism was more
authentic than that which was claimed by European countries, al-Shuqayri
disturbed Singleton’s equanimity when he declared that he had spent most of
his youth in British prisons and concentration camps.”’

There was a mix of dispositions, personal and political, in the group of
twelve committee members. The democratic liberalism, defensive imperialism,
socialism, and Zionism were evident in how they approached each other, the
witnesses, and the issues. The Christianity of Hutcheson and McDonald was
also central to their outlook, but resulted in very distinct approaches to their
committee work. The down-home, jokey Hutcheson was a self-proclaimed
liberal who recognized that the Arabs made reasonable arguments. Mec-

Donald, whose contacts with Zionists throughout the committee’s work have
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been described as “discreet” but were not,*® exhibited strong support for Jew-
ish nationalism, which was noted by his fellow commissioners and was obvi-
ous during the hearings and deliberations.”” His support of the Jews may
have been messianic, but he was also influenced by his frustrations at being
unable to mobilize more powerful forces against the Nazis before the Holo-
caust.®” Bartley Crum was also pro-Zionist from the start. Like McDonald,
Crum had been recommended for the committee by Truman’s secretary,
David Niles, who was himself a Zionist activist. And also like McDonald,
Crum leaked information about the committee’s work to benefit the Zion-
ists.®! Richard Crossman claimed repeatedly in his diary and memoirs that he
and other British people had a tendency to be “pro-Arab,” a claim that surely
most Palestinians would have challenged.®? If there was any pro-Arab or anti-
Zionist inclination in Singleton and Manningham-Buller, it came more from
a concern to protect the holdings and prestige of the British in Palestine than
from any desire to see Palestine an independent Arab country.®3

The Palestinian representatives had started preparing well before the of-
ficial announcement of the committee’s composition. Already on November
24, Albert Hourani, the historian who was enrolled by Musa ‘Alami to lead
the preparations for the committee, had drafted a memo on how to organize
their presentations for the investigation. He took an information-heavy ap-
proach. He proposed including a “historical and factual section” refuting Zi-
onist arguments, explaining how Arabs see Palestine, and a summary of pre-
vious commissions and “how they lead logically to the White Paper.”* (The
British White Paper of 1939 articulated the government’s policy in Palestine
that included some restrictions on Zionist expansion.®) But the Palestinian
presentation was to be far more than a rehashing of the past and its griev-
ances. It would also proffer a democratic solution. Hourani and the team at
the Arab Office that organized the bulk of the Palestinian submissions to
the committee also developed detailed proposals for a constitution for a self-
governing Palestine, which included the provision of full citizenship for the
Jews in such a state.®®

Most scholarly treatments of this committee focus on the political log-
ics of the major players, especially British Prime Minister Attlee, Bevin, and
Truman.®” Figuring heavily in historians’ reckonings are Truman’s personal

connections to Zionists (including Eddie Jacobson, his former business
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partner from Kansas City, and David Niles, his personal secretary).®® The
very organized and active Zionist constituency in the United States, Tru-
man’s concerns for the Jewish vote, and the US commitment to retaining
control over Middle East oil are also oft-noted dynamics.®’ The difficult eco-
nomic situation of Great Britain in need of American support after the war,
the waning British Empire—or, as Crossman put it diplomatically, “a revolu-
tion from suzerainty to friendship’—and the British desire to keep the Arabs
on their side inflected the behavior and attitudes of UK officials.” But the
motivations, hopes, and expectations that brought hundreds of Palestinians
and other Arabs, Zionists, non-Zionist Jews, British colonial officials, and
others together to debate and make their political claims known were much
more complex than such a meager real-politick accounting could capture.

Their motivations were political, but also human; they were self-serving
and materialist, as well as moral and idealistic; they were reacting to recent
history, but also steeped in hopes for the future. The destruction of human
life wrought by World War II threatened the liberal international order and
assumptions about humanity upon which it hinged. The report on the Jews in
DP camps that Earl Harrison produced for the US president in the autumn
of 1945 is what “by all accounts . . . stirred Truman’s sympathy of the Jews.””!
Harrison’s report asserted a hierarchy of suffering that helped nationalize the
Jews.” The report stated: “Jews as Jews (not as members of their nationality
groups) have been more severely victimized than the non-Jewish members
of the same or other nationalities.” Harrison “alerted [Truman] to an issue
that would arouse the political as well as the humanitarian emotions of the
American public.”” Truman later wrote to the Saudi monarch of “humani-
tarian instincts” that made “the tragic situation of the surviving victims of
Nazi persecution” a “worldwide problem.” “It seems to me,” he wrote to King
Ibn Saud, founding monarch of Saudi Arabia, “that all of us have a common
responsibility for working out a solution.””*

'The “magnitude” and “poignancy” of the Jewish plight, in Truman’s words,
demanded a global response.” Truman, described by those who knew him as
a “humanitarian and a bible reader,” continually expressed compassion for the
refugees to his Jewish constituency.” He reassured them that he would push
for the opening of Palestine to mass Jewish immigration to relieve their suf-

fering.” He urged the American chair of the Anglo-American Committee
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to produce a report that would recommend “an affirmative program to relieve
untold suffering and misery.””® Whether Truman encouraged or reflected a
particular sensibility that was becoming dominant, Protestant humanitarian-
ism in the Middle East during this period was marked by an “identification
with Jews as symbols of historical injustice. . . . The Jew was now the lovable
symbol of injustice and violence in the world,” requiring the “fulfillment of

history’s atonement” to them.”

Refusing Suftering as Political Currency

The moral valence attached to the suffering of the Jews was considered to
be something historic and universal. Christian Zionist activism directed this
sympathy to Jews in politically significant ways. James McDonald, one of
the American members of the committee, was one such tireless advocate for
Jews, for Zionism, and after the state’s establishment, for Israel. Similar to
the views of fellow American Frank Aydelotte as well as several who pre-
sented to the committee, McDonald believed that the “threat to Jews was
not only a hideous wrong but also created a world problem of overwhelm-
ing significance. It was that, not only for the sake of the Jews, but for the
larger cause of freedom, justice and equal treatment of all human beings,
everywhere.”%0

'The question of why and how suffering conferred political rights was still
being debated, however. It was an explicit matter of contention in this period
and throughout the committee’s hearings. Humanitarian emotions were a
form of argumentation, and what such emotions could do and justify were
part of the political contest. The calibration of suffering as political currency
occurred through moral and economic discourses, as well as through dis-
cussion of political threats and challenges to national prestige and personal
reputation. Many recognized the transactional logic that had become inter-
twined with the humanitarian impulse and rejected it. Egyptian politician
and scholar Mohammad Zaki ‘Ali Pasha said that Palestine should have
received independence after the war, and if the “Jews were terrified or perse-
cuted in Europe, the Arabs cannot be asked to pay indemnity for that.”®! For
some, the principle of compensation for Jewish suffering was not in question,
but the important issue was the nature of the payment and who was respon-
sible for it. Saudi monarch ‘Abd al-‘Aziz ibn Sa‘ud, speaking with President
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Roosevelt on February 14, 1945, told him that the Jews deserved to be com-
pensated by having “the choicest land and homes of the Germans who had
oppressed them. ... What injury have Arabs done to the Jews of Europe? . . .
Let the Germans pay.”®

When Ernest Bevin seemed to be pushing back against the inflation
of this currency, he was scorned as being insensitive to the Jews. He had
said he was “very anxious that the Jews in Europe shall not over-emphasize
their racial position . . . if the Jews, with all their sufferings, want to get too
much at the head of the queue, you have the danger of another anti-Semitic
reaction through it all.”® (He was referring to queues caused by shortages
in England.?¥) Despite this public relations slipup, Bevin was fully aware
of the political uses that were being made of Jewish suftering at the time.
He sought to convince the Arabs that, in light of this, it would be in their
own interest to make a humanitarian gesture of letting Jewish refugees into
Palestine: “Complete closure of Palestine to further immigrants at Arab in-
stigation would be regarded throughout the world as an ungenerous action
on the part of the Arabs and would doubtless be found to have created an
unfavorable impression when the Palestine problem is eventually discussed
by the United Nations.”® The British were not seeking Arab acquiescence
to Jewish immigration just to protect the Arabs, however, but primarily to
shield themselves. The British government desired “that the emotional ap-
peal of the Jewish problem should not become a propaganda weapon against
Britain in the US.”8¢

Others who presented at the AACI hearings in London disputed the
criteria by which political privilege was being given to the Jews.® Similar
arguments were occurring in public discourse t00.% It was Arab represen-
tatives who made this argument against the political calculus of suffering
most forcefully though. Because of their location in the United States, the
Institute for Arab American Affairs (IAAA) knew firsthand how the scales
were tipping. They condemned as “hypocritical” the expressions of sympathy
for the Jews by those who “refuse to admit them into [their] own country.”
This argument was also circulating in the Arabic press.?’ Putting an even
finer point on it, the IAAA described its mission as one of promoting friend-
ship and goodwill between the United States and the Arab world “based on
the founding principles of the United States and the UN Charter of self-
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government and self-determination.” They drew attention to the politiciza-
tion of Jewish suffering in one of their pamphlets: “The support of Zionism
has become an all too easy way of appearing a friend of the persecuted Jew,
and a cheap means of enjoying the comfortable glow of big-hearted humani-
tarianism at the expense of the Arabs.””® The institute in 1945 had already
beseeched the US president to be wary of Zionists who were exploiting Jew-
ish suffering for political ends.”

In his testimony to the committee, the Saudi leader deployed some de-
mographics to make a similar point, calling US President Truman a hypo-

crite in all but name:

The President of the United States ... demands the admission in the name
of humanity of another 100,000 Jews into this small and overcrowded
country of Palestine, at the expense of the weak Arabs. He demands their
admission into this country where every square mile would have to take 44
of them, while at the same time Mr. Truman would not accept in his vast
and rich country more than 39,000 or at the rate of one immigrant to every
75 square miles.

For the champions of right and justice who fought against tyranny to
act in this manner and to proclaim such policies is most regrettable. For
this is a clear contradiction of right and justice and we will not comment
on it any further, but leave it to the conscience of humanity and history to

give their verdict on it.”

Whereas Zionist supporters sought to universalize the plight of the Jews,
and universalize the Jews themselves as a world-historical race for which
humanity was responsible, Arab argumentation universalized, and sought
to internationalize, the Jewish refugee problem specifically. “The problem of
Jewish refugees is a universal problem,” and its solution must be based on
“universal principles of equity and equality among nations,” the IAAA ar-
gued.” Using diplomatic terms, Musa ‘Alami “contended that the refugee
problem was a universal one. The Arabs were willing to contribute their share
to solving it,” he said, “but they could not do so before they [had achieved]
their political rights.””* An editorial in a/-Difa" reminded readers to “not lose
sight of the universal humane nature [of the problem; not to] turn it into a

racist program that meant aggression against another people, the Arabs. The
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overall refugee problem, not just the Jewish one, was a humanitarian problem
that the entire world should resolve.”” In his testimony to the committee,
Fadel Jamali, director general of the Ministry of Foreign Affairs of Iraq, re-
iterated the point: “As for the question of refugees, I think that all humanity
should contribute, and it should be dealt with on an international level.”%
The insistent message was that Jewish refugees should not be cared for in

Palestine alone.

Let Arab States Share in the Humanitarian Scheme

What a “world solution” meant for some Arab representatives was rehabili-
tating Europe so Jews could go home.”” In the view of Palestinian represen-
tatives and other Arab leaders, this international response also included the
Arab states. Arab leaders repeatedly told Western heads and the committee
that they were willing to contribute their share to solving the refugee prob-
lem. A Syrian minister of foreign affairs wrote an aide memoire expressing
sympathy with the homeless Jewish refugees and saying the Arabs were will-
ing to share in “any humanitarian scheme which helps persecuted Jews to

secure a peaceful life.””

Egyptian foreign minister ‘Abdel Hamid Badawi
Pasha, a jurist and co-signer of the UN Charter, said Egypt and other Arab
countries were prepared to help with the Jewish problem, adding that the rest
of the world should be too.”” The Arabic press reported on these offers and
recorded Palestinian representatives’ support for the idea. Arabs would be
willing to work with other nations to solve the issue of European refugees if
they had assurance that the Zionists would not take over Palestine and turn
it into a Jewish state.!’ There were so many offers from Arab countries to
accept Jewish refugees that US President Truman thanked Ibn Saud and told
him how “heartening” it was.!"!

There was no discussion of these proposals among the Anglo-American
Committee members, however. Neither has scholarship on the period recog-
nized the offers from Arab states to house Jewish refugees.!%? That the Zion-
ists were fully opposed to proposals involving anywhere other than Palestine
no doubt influenced the marginalization of these proposals.!®

What is irrefutable is that the Palestinian Arabs and their supporters
understood that the humanitarian crisis of the Jews was real. They repeatedly

acknowledged it publicly and expressed sympathy for it. They agreed that the
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crisis did need to be solved with international initiatives. Not at the Palestin-
ian Arabs’ expense, but, according to Palestinian-American Fuad Shatara, by
“humane people of all countries.”%* That the problem of refuge for the Jews
was a global responsibility was an argument Palestinians had been making
for a while, and it became all the more intense after WWII. Their stance was
clear: humanitarian need was significant but did not entail Jewish political
rights in Palestine.

Arab interlocutors of the AACI sought to distinguish the humanitarian
issue from the politics of Palestine. It was an uphill battle, given that so many
Americans had “mixed up in their minds their natural and profound sympa-
thy for the homeless Jews of today with the proposal for the establishment of
a Jewish political state in Palestine,” as Virginia Gildersleeve, a dean at Bar-
nard College in New York, observed.!® While recognizing the condition of
Jews “in Europe and Hitler’s massacres and persecutions which make every
human heart repel those deeds,” Jamali implored the committee to “separate
entirely and completely the question of refugees, the humanitarian problem,
from political ambitions and political desires,” a stance echoed in both the
Transjordan’s and the Saudi Legation’s missives to the committee.!%

Expressions of sympathy for the Jews preceded almost every Arab argu-
ment presented to the committee made in oral testimony and their written
submissions.!%” It was as if the Arabs knew that no argument could be heard
unless presented on a pillow of compassion. Proving their humanitarianism
and their very humanity required embedding their arguments in empathy.
As one Palestinian told the committee during the Jerusalem hearings: “To
both the Americans and British as Allies we wish to tell you this: We as
much as you, pity and sympathise with the Jews.” He went on to point out,
as had many others, that they had “taken into Palestine more than Pales-
tine can take and we have contributed more than our share towards their
relief.”108

Despite these repeated expressions of compassion, which had been ar-
ticulated and were documented throughout the Arab world for a long time,
the Palestinians’ humanitarianism remained in doubt.!”” Throughout the
committee’s interrogations of Palestinian witnesses, they prodded and chal-
lenged the sincerity of the Arabs’ sympathy. An exchange between members

of the committee and renowned Princeton University historian Phillip Hitti
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demonstrated the Westerners’ dubiousness and their apparent inability or
unwillingness to see the political significance of increased Jewish immigra-
tion to Palestine. Despite Hitti’s attempts to pick apart the inextricable link
that had developed in public discourse and politicians’ minds between the
question of a Jewish state and Jewish refugees, despite his lessons on the
power of historical legacy in Palestine, the committee members repeatedly
tried to constrain political imagination, to ring-fence debates over resolu-
tions to the current moment of humanitarian emergency, corralling all plans
into resting on a solution in Palestine.

In the questions of Singleton and Hutcheson to Hitti, the judges ex-
plored points made in the Middle East expert’s memorandum in which he
stressed the importance of keeping the problem of Jewish refugees separate
from the claims for a Jewish state. Singleton quoted the memorandum: “We
appreciate the importance of the human problem of displaced and destitute
Jews, and we wish to share in its solution.” He then asked Hitti to clarify that
he was speaking on behalf of the Institute for Arab American Affairs, and
not for all Arabs, which Hitti confirmed.™° Singleton added a somewhat am-
biguous statement expressing his “hope that you will have all the help we can
get to solve the human problem. . .. I draw attention to it now as something
I think we ought to have.” With this, the question of humanitarian respon-
sibility was broached, after which Hutcheson took over the questioning by

quoting Hitti’s memorandum at length:

Reading from the first page of your memorandum, you say “It is likewise
clear that the immediate object of concentrating on Palestine as a place of
refuge, is for the political purpose of achieving a majority after which the
de facto majority will automatically establish a Jewish state in Palestine.
The question, therefore, so far as it affects the political future of Palestine,
is whether a humanitarian purpose in which all right-thinking people will
concur, shall be allowed to create a political revolution in which a present
Arab majority of two to one shall be politically subordinated to an immi-
grant group, contrary to all international precedent. ...” It is your view that
the present conditions are being seized on by the Zionists and used for the
purpose of carrying out their prime desire to make a Jewish state?

DR. HITTI: Yes, Sir.
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The rest of the discussion with Hutcheson involved an epistemological
tussle in which the liberal judge struggled to reduce the current problem
to one of the immediate crisis for the Jews. Hitti patiently sought to main-
tain a historically extended purview, to help the Westerners understand the
problematic nature of their expectations. He underscored the importance of
understanding the context, one that was more complicated and of longer

duration than the committee members seemed willing to grasp.

HUTCHESON: If that assumption were removed . . . if the conception of
a Jewish state or a Jewish Commonwealth disappeared by some change
in the opinion of the Zionists or by a public law which prevented such
consummation, would you say that the great humanitarian purpose to go
to a place where the people are ready to receive them and are in sympa-
thy with them would be opposed and prevented by the Arabs, Moslems,
and Christians? In other words, let us look on Palestine as a place fitted
by long preparation for the reception of Jews. ... Would you say that
the sentiment of those now opposed to political Zionism would subside
enough to permit that great humanitarian purpose to be achieved?

HITTI: Frankly, no, sir. I am answering from the standpoint of the
Arabs. . . . If you permit me, I may remark that your question, Your
Honor, is hypothetical. . . . And because it is hypothetical, it can’t be
answered in practical terms. I mean to say so much emotion has been
stirred up, blood has been shed for many years, and there are psychologi-
cal elements and tensions over the years that no matter how much you
tell the people in the name of mercy, admit more Jews, you cannot over-
ride that background. There was a time, Mr. Chairman, in which that
could have been done very well. I was teaching in the early twenties in
Lebanon, and there were hundreds and thousands of Armenian refugees
coming from Turkey. I happened to be on the committee of the Near
Eastern Relief, and I visited those places where those Armenians lived,
and I know how everybody welcomed them and did everything they
could for them. At the same time, every time a Zionist landed in Haifa,
everybody looked upon him with suspicion, not because he was Jewish,

not at all, but because he came with the idea “this is my country. It has
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been my country and I am coming to reclaim it.” It was an immigration
different from all other immigrations.

HUTCHESON: You mean they treated it as immigration for conquest?

HITTI: Absolutely. ... If your question was raised twenty years ago, I have
absolutely no doubt that the people of Palestine, the Arab people in gen-
eral, would have said “Welcome” to the Jews. . .. [But today] the people
would say “No.”

HUTCHESON: In order to carry out the objective of the state, no, but in
order to relieve the suffering in recognition of what they have undergone,
would not the Arab say yes out of a spirit of generosity, if they could be
assured that the Jewish state was out?

HITTI: If you can convince them, you will go a long way towards the so-
lution of the problem, because in the mind of the Arab, every Zionist

coming in is a potential warrior.

At this point, Lord Morrison stepped in to pursue Hutcheson’s line of
questioning, asking Hitti what was meant in the memorandum by the assur-
ances of support for a solution: “We appreciate the importance of the human
problem of displaced and destitute Jews, and wish to share in its solution.”
Hitti explained that two years ago, he had appeared before a committee of
the US House of Representatives where he “said definitely and clearly that
as an American citizen, I would not be adverse to having Jews and any suf-
fering people admitted to the United States. I still maintain that we here
as Americans should do our share towards the solution of this problem as
Americans.” Returning to expose American hypocrisy, Hitti remarked, nam-
ing himself as a US citizen: “Our legislators and our governors have been
making many gestures and declarations about forcing Palestine to take more
Jews, but I didn’t hear anyone of them raise a finger in [sic] behalf of the
Jews to the extent of lifting the barriers so some Jews can be admitted to the
United States. . . . I think we should be ashamed of ourselves for not having
done it before.” None of his interrogators addressed this challenge directly,
but in Buxton’s question, he emphasized Hitti’s insistence that “the gates of
Palestine should be closed to the Jews.” To this Hitti responded by clarifying
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that, given the history of bloodshed, “it will be very difficult for us, if not
impossible, to convince the Arabs that those forthcoming Jews are coming
under a different banner.”

Hutcheson, in trying to get Hitti to concede a point, revealed his own
deeply Christian and liberal views, as he would throughout the committee’s

work and in his reflections on it afterward. He said to Hitti:

Two or three days ago I read how the Jewish fellows state the basis of their
neighborly views, and it is said in the Bible that you must love your neigh-
bor as yourself, so if all that comes together, wouldn’t there be a reasonable
place for accord in something like this: Permit the population of the Jewish
section to be increased by this pitiful remnant—this remnant remaining in
Germany and Austria—and then let the thing stop with such reasonable
immigration allowances as proportioned to any country. Why should you
think when the spirit of compromise is being involved, that bar should fall
absolutely on the present status? Why not let some of these hard-depressed

ones come in and use that as a basis?

In response to this idealistic portrayal of what “balance” could achieve, Hitti
reiterated his opinion, that “if you can convince [the Arabs],”it could be. But
when Hitti posed the direct question about how many Jews Hutcheson him-
self would let into the United States, the judge’s playfully vague response that
he “would be awfully liberal with them!” garnered only laughter.!?

When the conversation (which this period of the hearings with Dr. Hitti
seemed to have become) addressed more seriously the issue of Western
countries’ immigration policies, Hutcheson affirmed that the United States
“should do something.” According to an opinion poll from the period, most
Americans agreed that more Jews should be let into the United States.!3
Hitti affirmed Crossman’s suggestion that Arab opinion on Jewish immigra-
tion to Palestine might soften if the “Western Powers were willing to make a
very big gesture and do a big job in taking in refugees.” The secretary general
of the Arab League had already said as much during his visit to London in
October 1945. Arab interlocutors regularly confronted the committee with
the suggestion that Western countries should take in Jewish refugees and

apparently received no answer to the question of why they would not.!* But
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rather than pursue this alternative home for the Jewish refugees, McDonald
steered the discussion to ancient history.

Despite McDonald engaging Hitti in a long and abstruse debate about
Amorites and Canaanites and the Old Testament, Phillips averted this hi-
jacking of the conversation and returned to the question of humanitarian
relief for the Jews. He asked how to change Arab opinion toward it.!" Hitti
replied forcefully: “Action.” History had taught the Arabs to look on the
promises from the West with suspicion, Hitti explained, so only immedi-
ate action from America or England could make a difference. (He would
make the same kind of argument more than ten years later, explaining to
American legislators that only sincere action on behalf of the “legitimate
national aspirations of the Arabs” could win Arab respect back for the United
States.)!® “How can we convince the Arabs that they should offer a sacri-
fice if none of us is offering any sacrifice?” Hitti asked, reasserting himself
again as one of the Western “us.” Instead of a reply, Hutcheson (one imagines
him grinning wryly because the committee “found that question difficult”?)

thanked the professor “especially for that historical debate between you and
McDonald.”®

International Law and Liberal Comportment
in the Jerusalem Hearings

By the time the committee reached Palestine, this somewhat jovial atmo-
sphere in the hearings had diminished. Richard Crossman reported in letters
to his wife (written while Arab representatives were presenting testimony)
that the committee members had descended into a “fairly bad, bickering
mood.”" The majority of the Arab representatives that the committee would
hear—who Crossman described as “poor inefficient, idle, corrupt political
leaders who are wasting our time”—appeared before them in Jerusalem,
where the committee heard seven hours of hearings every day. It was “a bit
trying” and left the committee “very testy and bored.” ‘Awni ‘Abd al-Hadi’s
contribution was, in McDonald’s view, “a very dull, labored and nervous
presentation of historical data” that tried the committee’s patience, as did
the claim that the Jews took the most fertile parts of Palestine.’?’ Aydelotte

also considered the Arabs’ testimony in Jerusalem to be “old stuff.”?! Their
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only interest was “to get the hell out of Palestine and to start finishing
the job.”?

Crossman found himself mostly on his own, evidently fed up with his
tellow investigators who he found “silly and petty,” and in the case of the two
chairmen, “crochety [sic]” too.!> This testimony fatigue may explain some-
thing of how irritably the committee received the Palestinians’ representa-
tions. But the themes in their questioning and attitudes toward their Jewish
and Arab interlocutors remained consistent throughout the course of their
mission—perhaps being revealed only more starkly among some tired com-
missioners in these final days of their investigations. During their mission,
they were, on the whole, impressed with the creativity of the Zionists and
by their economic development in Palestine; they were deeply moved by the
suffering of Jewish displaced persons in the camps they visited throughout
Europe.!** Several of them dismissed the Arabs as “intransigent” and their
leadership as corrupt, and pitied them their dusty poverty. Some commis-
sioners thought the Palestinian and Arab leaders did not represent their
people, dismissing them as a “set of charming degenerates.”? The orien-
talist racism of some committee members sustained their political opinions
throughout. And yet, many of them considered themselves to be liberals or,
as in the case of Richard Crossman, a liberal socialist.!?® Basic racism may
help explain the fact that the liberal motivations and goals of the people in-
volved in this committee ran counter to what they recommended in the end.
But it is a conundrum bigger than this.

The Anglo-American Committee reveals how the correct expression of
sympathy for Jewish suffering became a performative requirement for the
good liberal in the politics of this period. Although the Anglo-American
Committee, like other commissions to Palestine, made claims to function
according to rules of objectivity, with legalistic processes and according to
international legal principles, the actual means of adjudicating and their
categories of assessment functioned otherwise. Crossman explained to the
British prime minister that the committee “tried to be a straight and honest
jury.”?” What the jury read was more than the facts, however. In the midst of
their explicit debates about how to develop a balanced accommodation be-
tween the Zionist and the Arabs of Palestine, committee members actualized

implicit norms and made unspoken demands for standards of comportment
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that showed the correct balance of reasonableness and sympathy. The Arabs
were accused of falling short.

Palestinian representatives, although expressing both their reasoned ar-
guments and their sympathy for Jewish suffering, hewed forcefully to a lib-
eral legal approach, manifesting a firm belief in the idea that the objective
rules of law would produce fair results, that law is universally accessible to all,

128 Tn their interactions with

and equally, that law can be a break on power.
the committee, they returned, again, to history, logical reasoning, and inter-
national law to ground their demands for independence, and to challenge the
legitimacy of British and Zionist claims. Although there was novelty in their
references to the new instruments of international law such as the UN Char-
ter that had developed in the legal ferment after World War 1I, the mes-
sage remained consistent: Arabs should rightfully be politically independent
in—and have sovereignty over—Palestine because of their long history in
the land and centuries of Arab sovereignty there. The British had no right to
give Palestine to the Jews, who were interlopers trying to take over a country
based on spurious historical claims with the aid of Western intervention. The
“national home” that the Balfour Declaration referred to was just a “vague
expression that bears no definite meaning in International Law,” the Arab
League argued.'?

In addition, the logic of the Zionists’ argument was faulty, they explained.
To contend that because the Jews ruled over Palestine two thousand years
ago and should therefore be sovereign there again today would logically lead
to the assertion that the Arabs, likewise, “should have the right to acquire
Spain, parts of France, Italy, and Sicily” where they used to rule. And both
the British and Americans should be expelled from their own countries.’3
In contrast to this deficient reasoning, the Arab League reminded the com-
mittee that the Arab legal claim was based on a treaty from 636 CE between
the Caliph Omar ibn al-Khattab and the Byzantines, when Arab control
over Jerusalem was established. The Balfour Declaration had no /ega/ valid-
ity because it was only addressed to an individual who represented neither a
state nor a government. It was merely an “expression of sympathy towards
the Jewish aspirations,” as Balfour himself wrote in a letter to Rothschild.*!
Not only was the Balfour Declaration inconsistent with prior promises that

the Great Powers made to the Arabs, but it was also invalid because it went
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against the League of Nations Covenant Article 22. It was contrary to the
principle of self-governance outlined there, as the committee read in multiple
written submissions.3? Fayez Sayegh argued that it contradicted “elemental
rights of nationalism and national self-determination.” Touching on the most
important principles of the emerging global order in one sweeping sentence
delegitimizing the basis of British and Zionist control in Palestine, Sayegh
dismissed the Balfour Declaration as “a sin against humanitarian conscience
as well as against the principles of national existence and international be-
haviour and cooperation.”

The recounting of broken treaties and the mandate’s unfulfilled obliga-
tions had become standard in Palestinian debates with their Western in-
terlocutors, and much of their written submissions to the Anglo-American
Committee covered this ground again, underscoring the illegitimacy of the
Balfour Declaration that was at the heart of the League of Nations man-
date that gave Britain control of the country. Citing “the UN Charter of
self-government and self-determination,”* throwing the committee’s liberal
principles back at them, the Palestinian presentation pointed out that the
Balfour Declaration had “no basis in the consent of the population.”® The
legal irrelevance of the Balfour Declaration was an argument that the com-
mittee would hear again.13

In making their case to the committee, Palestinians invoked, but did
not always rely on, legal arguments and these international documents and

norms. Sometimes they called them directly into question:

I must make it clear that our right is not based on treaty or pledge. ... As
we know, pledges are often framed with backdoors and loopholes. . .. I shall
not refer to Article 22 of the Covenant of the League of Nations . . . [nor]
to President Wilson’s twelfth point. . .. Nor do I intend to refer to the . . .
King-Crane Commission of 1919, or . . . to the Atlantic Charter. These
instruments recognize but do not create our right to independence. If the

recognition is withheld, our right still remains and shall remain.

In this rhetorically clever testimony, Ahmad al-Shuqayri, “a very ambi-
tious rising lawyer” and the future head of the PLO, offered a critique of the
malleable and political nature of human-made law.’¥ He brought out into

the open the forces of political expediency at play, framing the Palestinian
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case as one of “our natural right, our inherent right to live in our country in
freedom and security, to revive our potentialities and capacities and to con-
tribute our full share in world civilization and progress.”* The deconstruc-
tionist critique of international law was a common element in many of the
Palestinians’ presentations.’’ Although they admitted their doubts about the
Westerners’ legal instruments, they also professed their faith in the commis-
sion’s “sense of justice” and their hope in the international legal system that
was supposed to guide the commission’s work. They were not duped or naive,
but nevertheless expressed faith in the system and actors judging them.!*0
In the words of Cecil Hourani, a member of the Arab Office, they “felt that
[they] were part of a new phase in Arab history in which all the Arab coun-
tries would emerge into independence.”*! Such hope, both skeptical and op-
timistic, motivated Palestinians’ involvement with international institutions.

The Arab Office, the small public relations team for the Palestinians that
took the lead in presenting the Arab case, consistently drew on legal argu-
ments. The methodical research that their team undertook to convince the
Anglo-American Committee of their rights to independence also included
historical arguments and economic proof that Zionist claims to be devel-
oping Palestine for the benefit of the Arabs were false claims.!? The Arab
presentation was not merely critique and refutation, however, nor merely an
assertion of rights. It also included a specific proposition for a democratic
solution.In testimony before the AACI, Albert Hourani reminded the com-
mittee that the

Arab people . . . has again and again emphasized that the only just and
practicable solution for the problem of Palestine lies in the constitution
of Palestine, . . . into a self-governing state, with its Arab majority, but
with full rights for the Jewish citizens. . . . A state which should enter the
United Nations . . . on a level of equality with other Arab states; a state in
which questions of general concern, like immigration, should be decided
by the ordinary democratic procedure, in accordance with the will of the

majority.!

The government Hourani proposed would be “representative of all Pales-
tinian citizens on a level of absolute individual equality.” As the Arab Office

laid out its vision, it emphasized the rights of Jews who were already in the
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country as legal citizens. They would remain in Palestine as citizens with full
civil and political rights, not just a tolerated minority existing “by sufterance
of the majority.” This vision for the future was one in which “Palestinian citi-
zens, Arabs and Jews alike, [would] have responsibility of the welfare of the
whole people of the country.”** Other documents outlined the formation of
the government through constitutional and legislative assemblies, provisions
for an electoral law, and other guarantees that should be, they said, “embod-
ied”in a UN General Assembly resolution.!®

Self-government. Religious tolerance. Equal citizenship. Democracy. All
were touchstones of the new liberal international legal order heralded by
the formation of the United Nations. Palestinians’ deployment of interna-
tional legal norms shows their location in a liberal framework shared with
the commissioners. But the terms in which the commissioners rejected the
Palestinians’ arguments reveal the limits of those shared principles. Beyond
the bounds of liberal reason, there was another political epistemology in
operation—that of moralized suffering. The Janus-faced comportment de-
manded of the Palestinians required one aspect showing a balanced stance,
demonstrating reasonableness and a compromising attitude, and the other

manifesting humanitarian sympathy for the suffering of the Jews.

Judging Intransigence and
the Humanitarian Structure of Feeling

Despite Palestinians’ assertions that the humanitarian crisis did indeed need
to be solved (but not at their expense), members on the committee were
mostly unimpressed by the Arabs who appeared before them.!

Regardless of the other Palestinian presenters’ demonstrations of reason
and sympathy, the Westerners dismissed their case as being “mostly a repeti-
tion of the standard Arab argument that Palestine was Arab and the Jews
were interlopers.” The Americans and British did not interpret the Arab
arguments about self-determination as a principled and consistent politi-
cal stance. Rather, they found them “rigid and unimaginative.”**” They con-
sidered the Arab “intransigence” and “overstatement” to be unhelpful and
distasteful.'® And it stood in contrast with what they perceived to be the
Zionists’ balanced, moderate approach. Richard Crossman expressed his ap-

preciation for these qualities when he praised Chaim Weizmann’s testimony.
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In Crossman’s view, Weizmann was “the first witness who has frankly and
openly admitted that the issue is not between right and wrong but between
the greater and the lesser injustice.”® Aydelotte extolled Judah Magnes’s
testimony as “the high water mark of our hearings” for it “was a rare embodi-
ment of quiet reasonableness in a land where reasonableness was too often
interpreted as weakness or even treason.”

Belief in the Arabs’ intransigence was circulating in public discourse in
the United States in this period too. It echoed most forcefully in McDonald’s
commentary.®! Although he knew no Arabic, he claimed to decipher the
Arabs’ intransigent ways through mere observation. In his diaries he recorded

his impressions of the Arab spokespeople:

As the testimony went on, I kept my eyes on Prince Faisal. He showed in-
tense interest and at crucial moments seemed to me to indicate that he was
one of the most uncompromising of the group. I could imagine him being
completely unyielding. . .. On the whole, the Arabs made an impression of
such unyieldingness that it would be impossible to win them by any sort

of compromise.'*?

Leaning his lanky frame back into his chair, peering down his aquiline nose,
he knew just by looking at them.

Other commissioners did have cool words of praise for some of the
younger spokespeople, especially Albert Hourani. They were impressed by
his intelligence and eloquence.’ But the force of his testimony was weak-
ened, his credibility tarnished, because he fell short on expressing enough of
one crucial emotion: sympathy. He neglected to express it in the right way.
When one of the commissioners questioned him on the Arabs’ demand that
Jewish immigration to Palestine stop, the commission’s secretary reported
that Hourani “would not agree to the admission of a single additional Jew
to Palestine—not even the aged and infirm among the displaced persons.”*
Indeed, the Arab stance was clear: the doors of Europe and America should
be opened to the victims of the European war, not the politically fragile Holy
Land." The Arabs recommended that the refugee problem should be “ad-
judged by the United Nations .. . at the equal expense of all its members.”*0
Again, reassuring the committee that they understood the plight of the Jews,

Hourani explained that “Jewish refugees and their misfortunes in the world
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is a question which is sympathized with by everybody who has any humani-
tarian feeling . .. [and we] participate in this feeling and this sympathy to-
wards the Jewish situation, and the oppression which they have suffered in
Europe . . . as much as, if not more than, any other nation in the world, but
we do not wish to ... . join this position to the Palestine question.”™’

Sympathy for the displaced Jews of Europe, their suffering which Ho-
urani said he felt “deeply,” could not be addressed as if their distress existed
in a political vacuum. “It is unhappily impossible,” Hourani explained, “to
consider the question of immigration simply on humanitarian grounds. . . .
'The question of [ Jewish] immigration into Palestine must be seen in its gen-
eral political framework.” This was a time when some Palestinians believed
coexistence with the Jews already in Palestine was still possible. They thought
mass immigration to Palestine would spell the destruction of that shared
existence, tip the demographics, and create the conditions for the declaration
of a Zionist state and political oppression of the Palestinians.™®

But what struck the committee was “this completely intransigent stand,”
rather than Hourani’s argument.’” What Hourani actually said in response
to Manningham-Buller’s question about whether the Arabs would admit old,
sick Jewish people into Palestine was that the question was not “adequately
posed” because it “implies there is no other possible asylum for those people.”
When Manningham-Buller asked the same question again—*“I was only ask-
ing whether the Arabs would be prepared to open their doors to elderly Jews
who had relatives now in Palestine as a humanitarian measure”—Hourani
again objected to the way the question was posed, pointing out that refugees
in Europe had other choices besides going to Palestine and dying. “There are
other possible asylums,” Hourani observed. “I insist that the Arabs are not
responsible.”®® With that, the committee became convinced that sympathy
and malleability were the missing “anthropological capacities” —what Uday
Mehta called the characteristics demanded of non-Western peoples by lib-

eral thinkers—that proved the Arabs

>«

political incompetence” and human
inadequacy, disqualifying their claims.!®!

Despite being described as a “hot-head” himself,'*? Judge Joe Hutcheson
reviled the passions of the nationalists he had to listen to, so irritatingly re-
peating their “extremist” assertions that their side had the one and only cor-

rect solution to the Palestine “problem child,” as Hutcheson called it.13 In
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his pondering of written submissions to the commission, mentions of vio-
lence, threatened in more and less veiled terms, propelled his pencil onto
their pages with double underlinings and question marks in the margins.
These contestants’ passions that led them to “speak only in terms of bombs
and carnage,” their “hardness of hearts” that could brook no compromise, got
under the judge’s skin.!®* In these conditions, he believed, only the principle
of justice could fly above the fray, “until the question has been stripped of its
political and opportunistic aspects.” When the facts could be examined from
the perspective of “abstract and universal justice,” free of political consider-
ations, then a real solution could be determined.!®® It was only this judge’s
liberal view that could bring justice into being. For what was justice but “the
end of governments and of civil society . . . the constant and perpetual dis-
position to render to everyone his due,” as Hutcheson wrote in an essay on
“racialism.”®® Intransigence was a vice that liberals could not tolerate. And
unwillingness to bend political principles for the sake of Jewish vulnerability
was a cruelty that could not be forgiven. Cruelty, after all, is a cardinal vice of
the liberal, perhaps the most important one.!®” Although the specific quali-
ties under scrutiny have changed over time, they are, as Mehta has identi-
fied, always available as a mechanism for denying self-determination to the
colonized.!68

The humanitarian structure of feeling was an ideological-emotional sys-
tem gaining prominence in political discourse well before the end of the
Cold War (when many scholars belatedly date the rise of humanitarianism’s
diplomatic centrality).®? This deployment of humanitarianism—specifically
the activist humanitarianism that has since come to stand as “a core value of
liberalism™” functioning as “the continuation of politics by other means™"—
obscured the Palestinians’ arguments grounded in legal terms. Because of
their continuing commitment to the ideology of international law and as-
sumptions about liberal legalism—repeating arguments based in a notion of
rights and tolerance of diversity—Palestinians did not fulfill the performative
demands of the humanitarian liberal that were now prominent.!”?

So long as Palestinians deployed their liberal-legal arguments to deny
the Jews sovereignty over Palestine and claim an Arab state—even one that
would constitute, in the words of Ahmad al-Shuqayri, “a marvelous evidence

of tolerance,” in which the Jews already in Palestine “who are ready to display
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their loyalty to this State will automatically acquire full rights of citizens in a
democratic state, in spite of the fact that they were admitted to the country

against our protests””

—no profession of democratic ideals and no amount
of sympathy expressed for Jewish suftering would be enough for their West-
ern judges.

The Arabs had fully appreciated the power of the humanitarian claim,
and they sought to challenge it, trying to separate its emotional pull from po-
litical reason by calling out what they saw as the Zionists’and commissioners’
inappropriate politicization of suffering. But in their reasonableness—part of
the liberal’s moral sensibility!’*—they had violated the “conventions of sym-
pathy,” a feature of political discourse about Jews in World War II that would
soon become widely entrenched.’ They could not perform the correct com-
bination of reason and sympathy, compromise and compassion, because their
political reason and rationale ran contrary to the scale of the compromise
being demanded of them. These interchanges with the committee reveal the
implicit standards of judgment that could be called on to help justify political
decisions that denied Arab demands for independence.

Among the final recommendations of the committee was to issue cer-
tificates for the immigration of 100,000 Jews to Palestine. Citing America’s
moral leadership, Judge Hutcheson justified it as a humanitarian necessity.!”
Although this fulfilled the Zionist demand and would put them forward
on the path to obtaining a majority in the country, the committee report
also asserted that neither Jew nor Arab should have dominance in Palestine.
They thought their report demonstrated a fair “live and let live” attitude, as
the American chair of the committee described it.!”” The Western adjudica-
tors did not publicly admit that it would be politically decisive to grant cer-
tificates of immigration to the Jews as an expression of sympathy and com-
pensation for Jewish loss. But they knew it. The American secretary to the
committee knew that the fundamental issue was not the form of the future
state, but rather who would be the majority, because that would ultimately
determine the issue, and he told the committee as much in a memo.'”® Ob-
scuring this significant point, the committee echoed the ill-considered claims
of Earl Harrison. In his 1945 report to Truman, Harrison cited the Jewish
Agency’s call for 100,000 immigration certificates as “reasonable.” Harrison

wrote with apparently minimal understanding of the political ramifications
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of his recommendation for the Arabs. He wrote: “if there is any genuine
sympathy for what these survivors have endured, some reasonable extension
or modification of the British [limitation of Jewish immigration to Palestine]
ought to be possible without too serious repercussions.””” Reasonableness
and “compromise” were what the commissioners thought was needed, chas-
tising even Western interlocutors who did not “recognize that there are two

sides to th[e] question.”

Liberal Entanglements
Judge Hutcheson thought it fair and correct that Jews and Arabs should

have “equal rights and voice” in the Palestinian government, a status he be-
lieved could only develop under a trustee that would bring about “a balance
between the two elements in the population.”® This required setting an
immigration level aimed at reaching equal numbers of Arabs and Jews de-
spite the demographic disparity at the time. By 1946, enabled by the British
mandatory government, Jewish residents owned 7 percent of Palestine’s total
land and constituted 31 percent of the population. (The Jewish population
had constituted only 10 percent of the population in 1914, before the British
mandate implemented its policies encouraging Jewish immigration to Pales-
tine.’®?) And now the AACI wanted to facilitate further Jewish expansion.
Hutcheson thought they could bring a political balance to Palestine through
population equity. At the same time, and without apparent consciousness of
the irony, he expressed outrage at the Zionist demand for just a little more
than equity. Zionists wanted help in accelerating Jewish immigration to Pal-
estine until Jews reached an outright majority and then could capture control
of the state. Hutcheson fumed that this “is so contrary to the fundamen-
tal principles of self-determination and does so much violence so that there
is something vicious in stacked elections and controlled plebiscites, that it
is quite plain that . .. those who accept it are either not just men or they
are uninformed.”® He did not see that what he was advocating in his eq-
uity plan—policies that would enable increased influence of Zionists in the
country—was about the same thing.

Hutcheson’s perspective reflected a common tendency to view the Pales-
tine problem as one that existed between two claims that were equally just,

equally right, and therefore required an equalizing balance.!®* Hutcheson’s
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inability to appreciate structural reasons for present conditions, structures
that had historical roots and political motivations, stemmed from his ver-
sion of liberalism. A reasonable balance in the here and now fulfilled his
liberal criterion of fairness, but required bracketing out the longer history
and broader context of Palestine as an overwhelmingly Arab country.!® That
this had been even more so until British imperialism and Zionist colonialism
transformed it did not seem to figure in his thinking. When a commissioner
did acknowledge the mandate, it was usually to reassert the mandate’s own
terms of reference, including the Zionist provisions of the Balfour Declara-
tion.’®® By instituting “balance” in the moment, Hutcheson could overlook
his own role in trying to stack the elections and control the plebiscite by
instituting a trusteeship.

The sentiment was crystalized in the committee report’s third recom-
mendation: “That Jew shall not dominate Arab and Arab shall not dominate
Jew in Palestine. That Palestine shall be neither a Jewish state nor an Arab
state.””®” Indeed, who could argue against a prohibition on ethnic domina-
tion? But what their recommendations and reasoning obscured was a his-
tory of British mandatory policies and practices expediting Jewish coloniza-
tion of the land, thwarting Palestinian resistance to it, blocking democratic
developments, denying self-government.’®® This blindness was enabled by a
fetishization of the idea of balance as the goal of the reasonable subject and
by a historically foreshortened view. But Palestinians knew that a trusteeship
was a form of government that would never be “any more neutral than the
mandatory government, unless an uncertain wavering from side to side be
called neutrality,” as Albert Hourani quipped.!®’

The Anglo-American Committee and its “solutions” facilitated the repres-
sion and dispossession of Palestinians from their lands and rights in multiple
ways. And it did so in a way that allowed the commissioners to bask in their
balanced approach to instituting “equality.””® The Anglo-American Com-
mittee permitted—indeed encouraged—well-intentioned liberals like Frank
Aydelotte to believe they were doing good and spreading good. The commit-
tee members’ self-satisfaction resulting from their liberal performances grew
because their personal integrity and national identity were tied up in their

commission work. Their liberalism was a shared subjectivity among many of
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them. Like others he would work with on the Anglo-American Commit-
tee, Aydelotte believed deeply in many liberal ideals. He was a great fan of
Woodrow Wilson. He hosted a League of Nations technical group at the In-
stitute of Advanced Study.”! He thought democracy was not just a “material
order; [but] a spiritual point of view.”"?? There was ideological and tempera-
mental variety among the other eleven commissioners, but several of them
shared Aydelotte’s liberal outlook. Texas judge Joe Hutcheson called him-
self a “Liberal of the Jefferson, Madison, Lincoln, Wilson school;” a “lover
of liberty.”" This, he said, “is the way of freedom, the way, too, of personal
and national integrity, character and honor.”* He seems to have taken on
board Truman’s admonition that the world was expecting a report “that is
in accord with the highest American tradition of generosity and justice.”*
Exhibiting his tendency toward self-assured pontification, Hutcheson made
“an eloquent defense of America’s ‘moral’ record in foreign affairs” in his de-
liberations with the committee.” His strong faith in the “American way of
liberalism and justice,” superior to any “European, bastardized ideas of Liber-
alism,” was only bolstered by his equally strong faith in the law “as liberator”
and “the bulwark of all freedom and prosperity.””

Commissions demanded the performance of an idealized liberal national
identity on a public stage (so much so that it angered Crossman when British
misrule was in the cross-hairs).!® In private, too, the commissioners’ liberal-
ism shaped how they saw themselves as ethical individuals. Especially among
Hutcheson, Aydelotte, Crum, and Crossman, their liberalism was part of
how they formed and shared a common self-image.””” In exchanges with
each other after their work ended, Aydelotte reiterated his continued convic-
tion in the rightness of the commission’s reccommendations.?”® He praised
those who agreed with their recommendations, labeling them approvingly as
moderates.?’!

Hutcheson agreed: he thought their report could “satisfy the just claims
of both Arab and Jew” and a solution would have been “well under way” had
their report been implemented.?*? (Aydelotte and Hutcheson kept up their
mutual praise for their balanced approach in letters they exchanged after the
report’s release.)?® Hutcheson believed that his role as a judge, and his role as

a member of the committee, was to “recommend what is moral and just.”?%4
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Crossman defended their report as being “based upon a full consideration
of both points of view and a deliberate if reluctant choice of the lesser in-
justice.”?® They looked back fondly on their time on this committee and
thought highly of themselves for embodying liberal values in their report.

'This is how the ideology of liberalism has worked in many contexts. It lets
those engaged in performing its principles believe—and as important, feel—
that they are virtuous by living up to what were, to them, objectively positive
values, even when “tough choices” were involved. The committee members
were gratified by enacting liberal standards, as their personal correspondence
and memoirs exhibit, brimming with moments of self-congratulation and
with expressions of faith in their own rightness, their own justice.?%

What is peculiar to the power of liberalism as an ideology is its abil-
ity to produce and justify injustice in the name of justice, while inspiring
an emotional dimension of feeling righteous and rational at the same time.
“Self-government is a great thing,” Aydelotte avowed, “but Palestine is not
the place for it.”?” Liberals determine that democracy is appropriate only
for some based on readings of others’ apparent sensibilities, noticing their
unsuccessful enactments of predefined liberal virtues, as they thought they
had in locating the Arabs’ intransigence. In Palestine, it was Jews who the
commissioners and others determined were vulnerable and most in need of
legal checks on cruelty, a requirement of a liberal order.?%® The AACI mem-
bers thought their committee’s recommendations would inscribe those val-
ues in a new political arrangement. Arabs’ fears were not understood to be
existential.

Anthropologist Elizabeth Povinelli has observed that many characteriza-
tions of liberalism “miss the [work] done by minor emotions and discourses
such as doubt and irritation and failures of faith. ... They authorize, authenti-
cate, and guarantee Truth in liberal regimes of critical rational reflection. . . .
These [are] feelings of moral right.”?% This self-congratulatory (self-)fulfill-
ment within the investigative commission as an institution of liberalism—

721035 what

an open space for “the repetition of [liberalism’s] key verities
allowed them to work so hard and feel so good about expediting colonial
dispossession. Their faith in liberalism allowed them to misrecognize their
part in bolstering and justifying repression and keep their “feelings of moral

right.”
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The Liberal Middle

It may be easier to understand the part liberalism played in the workings of
the committee than to recognize its role among Palestinian representatives,
because common assumptions about liberalism and about Palestinians usually
put them in separate pens of thought. But Palestinians, too, were entrenched
in this liberal discourse, which rolled consistently from their tongues and
pens as they interacted with the committee. They demanded representative
government and liberty, and spoke of their national rights. Palestinian educa-
tor Khalil Totah encouraged the committee to “settle the Palestine question
in the same way you would settle it in England or in America. That is by the
ballot. . . . The Jews are clamoring for democracy. England has suffered and
has bled in two bloody wars for democracy. I say let the people of Palestine,
including the Jews ... more than half a million of whom are in Palestine . ..
let them vote.”! Calling the committee’s own legitimacy deeply into ques-
tion, Palestinians’ invocations of liberal principles were voiced to challenge
their adjudicators in their own terms. But for many of them, these were their
terms too. Palestinians’ democratic demands, their belief in the logic of their
arguments, their reliance on reason, and their faith in the reasonableness of
the Great Powers and international law came from their own liberal back-
grounds. It was a faith that came from their own sensibilities and beliefs, and
in the case of some who were involved, their Western legal training as well.
Among those most deeply involved with representing the Palestinian
case were men firmly entrenched in the colonial liberal middle. They were
middle class or elite with prestigious academic backgrounds. Some were
professional intermediaries between the British and the colonized, work-
ing with the mandatory government. Along with others in the Arab Office,
Musa ‘Alami, Albert Hourani, and his brother Cecil Hourani considered
themselves to be “decent, liberal, approachable people,” as Cecil Hourani,
the former director of the Washington branch of the Arab Office, told me
in an interview. ‘Alami, who initiated the development of the Arab Office
that did the most to present the Palestinian case, was the son of a Jerusalem
mayor and would become Palestinian representative to the Arab League. He
had studied law at Cambridge University and took a position in the legal

department of the British mandatory administration, and was briefly Arab
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secretary to high commissioner Arthur Wauchope in 1933.22 He was friendly
with British foreign minister Ernest Bevin who, according to Cecil Hourani,
“had considerable respect for [‘Alami’s] judgment and wisdom.” ‘Alami
wrote passionately about the democratic principles that must be at the foun-
dation of any program for Palestinians to secure their freedom, the rights and
duties of citizens—whose first duty is to know their rights—in a representa-
tive federal government.?™*

The same democratic values appeared in Albert Hourani’s proposals for
a democratic Palestine with equal rights for Jews, which the Arab Office

25 Historian Wm. Roger Louis characterized

presented to the committee.
Hourani’s approach to the Anglo-American Committee as being driven
by Hourani’s belief “that men of common sense investigating the problem
would quickly conclude that a small territory such as Palestine could not
possibly provide a solution to the Jewish refugee problem.”?¢ Such respect
for common sense and rationality—a feature of the liberal sensibility that
“centers on the idea of humans as rational beings who are naturally free and
equal and whose consent is therefore necessary to any form of rule’—had
motivated Arab cooperation with the British for years.?” The denial of Pal-
estinians’ self-representative government was simply unreasonable, and their
presentations to the Anglo-American Committee was yet another effort to
demonstrate that.

Despite the Palestinians’ invocations of democratic principles or assur-
ances of their willingness to institutionalize tolerance in the constitution
of their Arab state—modeled as it would be on the British and American
constitutions?’®—the commissioners, like many who would come after them,
did not accept these Arabs as their liberal equals. For every argument the
Palestinians put forward that accorded with their own liberal values, they

219 violence, and hard-

found evidence of Arab “stubborn unyieldingness,”
heartedness that excluded them from the community of nations, if not the

human community itself.

Conclusion: The Overwhelming Appeal of Humanitarianism
It is by now well recognized that representations of suffering are a cen-
tral feature of human rights politics, that a “global meritocracy of suffer-

ing” in which images of pain are a “species of rhetoric” can justify political
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interventions that encroach on state sovereignty.??’ As earlier chapters show,
the suffering of “others” has long been a prompt and an excuse for Western
actions in the Palestinian-Zionist conflict. Already in the 1930s, Palestinians
recognized how Zionists sought to make political use of Western sympathy
for the blighted conditions of Jews in Europe. After World War II, the Arabs
more forcefully argued that the Zionists were inappropriately politicizing
their suffering and that their supporters were intentionally eliding the ques-
tion of why Jewish suffering and homelessness should be resolved in Pales-
tine, rather than Europe. Europe, after all, was the source of the problem. But
Arab refusal to take responsibility for the results of Western anti-Semitism
did not go over well with the committee.

'The pivotal issue for Arabs and Zionists revolved around what political
identities and interventions could be justified by suffering in the name of hu-
manitarianism. It might have been only in an ofthand way that Alan Cunning-
ham, the British high commissioner in Palestine, recognized that the “tragedy
of Europe gave added emphasis to the Jewish demands.”?! But the European
tragedy ultimately was used to determine and defend the political decision
to grant key Zionist demands in opposition to all democratic principles and
procedures. Ernest Bevin counseled the committee to find “a balance between
equity, humanitarianism, and world peace.”??? Those who made these decisions
thought of balance in a specific way, making them deaf to some important
moral assertions of the Arabs. They opposed, in word and deed, the formula-
tion of Fayez Sayegh, who declared in his submission to the committee: “To
seek to alleviate the sufferings of the Jews, by causing equal sufferings to an-
other people, is not only an unreasonable attempt . . . nor only an imprudent
attempt . .. but also and primarily an unjust attempt.”?? But attempt they did.

Many factors coalesced to make the Palestinians lose the argument. The
power of the Jewish constituency in the United States and Truman’s concern
for winning “the Jewish vote” is one well-documented reason (although the
US administration tried to deny it).??* But a much less analyzed dynamic
was the production of a humanitarian structure of feeling that swayed the
discourse, pushing it into synch with Zionist claims. Similar to what Lauren
Berlant has found to be “the core practice of democracy in the United States,”
the international political sphere that coalesced around the Anglo-American

Committee was not an “ideal scene of abstraction-oriented deliberation, but
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[a] scene for the orchestration of public feelings . . . of politics as a scene
of emotional contestation.” And in this contest orchestrated within the
Anglo-American Committee’s proceedings, it was sympathy that brought
the suffering of the Jewish refugees and the demand that Palestine be their
new home to center stage for the United States. To Westerners, the “hu-
manitarian case” of the Jews, according to Commissioner Crossman, had “an
almost overwhelming appeal.”?2

Like the committee members, those who were involved in presenting the
Palestinian case thought they had done a good job. In al-Shuqayri’s opin-
ion, it was the best presentation of the Arab view that had been made in
decades.??’” The forceful and coordinated performance did not yield fulfill-
ment of Palestinian demands, however. In the peaceful surrounds of Lau-
sanne, “one of the loveliest spots on earth,” which Aydelotte called “a kind
of return from the frontier to civilization again,” the committee drafted its
report. After being energized by rounds of golf and walks around a nearby
lake, relieved to be hearing Swiss French after so much irritating Arabic and
Hebrew,?”® the committee members developed their ten recommendations
and issued their report in April 1946.%%

Although some recommendations were crafted to encourage more bal-
ance in the economic and educational status and relations between Arabs
and Jews in Palestine, the most controversial recommendation is also the
one that received the most attention: that 100,000 certificates be issued to
increase Jewish immigration to Palestine. Some of the committee members
were upset when US President Truman made a public statement about the
urgency of admitting 100,000 Jews to Palestine because it drew most of the
focus to that one recommendation and away from the report as a whole.?°
In the end, most of the committee members agreed with that recommenda-
tion, even if some of the English tried to attach conditions to Jewish admis-
sion to Palestine, such as disbanding the Hagana, the Zionist fighting force.
Aydelotte and others disagreed with imposing any such stipulation because
the “poor Jews in the concentration camps” were not responsible for orga-
nizing the Hagana. He believed that their recommendations, written in the
same place that a treaty dictating the compulsory exchange of Greek and
Turkish minorities was signed just twenty-three years earlier,”! included ele-

ments “in favor of the Arabs” that carefully balanced that out.??
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The Arabs did not agree. What stirred their ire, in addition to “the refu-
gee bombshell,” as the British ambassador in Saudi Arabia referred to it,
were recommendations that Jewish immigration to Palestine should not be
dependent on the Arabs’ approval, and that all laws limiting sale of Arab
land to the Jews be abolished—together a revocation of the White Paper.”3
Like ‘Izzat Darwaza, the Mufti, Haj Amin al-Husayni, believed the report

to be extremely biased, exhibiting neither truth nor integrity nor logic.?*

(Even David Ben-Gurion recognized that the Arabs got a bad deal.) The
Institute of Arab American Affairs chastised the committee for not ceding to
the Arab demand that Palestine be organized “within the frame of the same
democratic principles which operate in [the United States and Great Brit-
ain].”’They tried to make their democratic point again: “The same fundamen-
tal and inalienable human rights conceded those nations must be conceded
the Arabs of Palestine.”?¢

The Anglo-American Committee of Inquiry did not determine the po-
litical future of Palestine. No commission has. But like all commissions of
inquiry, it had many side effects. Unique to this commission was the forceful
way it circulated and cemented humanitarian sympathy toward the Jews as
a political-moral value and sidelined once again Palestinian demands for a
democratic resolution to the conflict.”” In not resolving the Palestine prob-
lem, the AACI also created the space in which the United Nations could
take over as the primary forum in which the problem of Palestine would be
managed.

The AACI and other earlier commissions that surveyed Palestine before
the establishment of the State of Israel was established functioned more as
opinion takers and diplomatic mechanisms. The commissions discussed in
subsequent chapters that came after Israel’s statehood was confirmed, and
since the UN was established, have focused in a more technical way on issues
of international human rights and humanitarian law. With this concern for
determining the “facts” of legal violations, international law opened itself to
the contributions of new kinds of people. Witnesses, victims, lawyers, human
rights NGO workers, and other kinds of civil society activists became more
vocal contributors to the debates that commissions staged. This opening of
international law to a wider range of participants was part of what re-excited
faith in it.



CHAPTER 4

Third World Solidarity at the General cAssembly

A UN Special Committee on Human Rights

IN 1947, the United Nations Special Committee on Palestine (UNSCOP)
was formed to deal with what the British left behind. That year His Majesty’s
government had finally given up on what Gen. Sir Alan Gordon Cunning-
ham, high commissioner for Palestine, referred to in a draft of his statement
to UNSCOP as “this somewhat complex country.” In May 1947, the UN
General Assembly (UNGA) called for the constitution of a special commit-
tee “to prepare for the consideration of the question of Palestine.” The com-
mittee met a few weeks later and by mid-June was in Palestine to conduct
investigations.

After so many British commissions that led them nowhere good, and
after temporarily rejecting the Peel Commission and seriously debating
whether to engage with the Anglo-American Committee of Inquiry, it was
this special committee that the Palestinian leadership fully boycotted. In
contrast, the Zionists offered a thorough and well-organized presentation
to the committee. UNSCOP awarded them with a recommendation that
mandatory Palestine be divided and the Jews be given 57 percent of Palestine
(the most economically developed parts, specifically), despite the fact that the
Arabs outnumbered the Jews by almost two to one and Jews had registered
ownership of only 5.6 percent of the land.> Given the very thorough presen-

tations that Palestinians had made to previous investigators with little effect
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on political results, it seems unlikely that Palestinian engagement would have
changed the outcome of this committee.* General Assembly Resolution
181(II) to partition Palestine was the continuation of what legal practitioner
and scholar Ardi Imseis has described as “international rule by law,” cement-
ing the UN’s “two-state framework as the legal cornerstone of the UN’s posi-
tion on Palestine against the wishes of the country’s indigenous majority.”

The war that ensued between the Zionists and Arabs throughout 1948
and 1949 left some 750,000 Palestinians as refugees, dispersed among neigh-
boring Arab countries.® Israel was recognized as the latest state to become a
member of the United Nations, while Jordan and Egypt took control of the
West Bank and Gaza Strip, respectively.” Those roughly 150,000 Palestin-
ians who remained in what had become the state of Israel were transformed
almost overnight into subjects of a military rule that denied them the most
basic political and civil rights.®

The UN’s role in Palestine then became the humanitarian one of try-
ing to care for the enormous population of refugees, a task undertaken by
the United Nations Relief and Works Agency for Palestine Refugees in the
Near East (UNRWA), and mediating peace between Israel and the Arab
states, which the United Nations Conciliation Commission for Palestine
(UNCCP) never fully accomplished.” In 1948, the UN bestowed the Pales-
tinians with the legal crystallization of what has become one of their most
piquant demands and nationalist rallying points, General Assembly Resolu-
tion 194, which enshrined Palestinian refugees’ right of return. The approxi-
mately 5.3 million Palestinians living as refugees today are evidence of that
resolution’s nonfulfillment.!

A second central pillar of Palestinians’ international legal discourse came
in response to the Israeli military occupation of the West Bank, Gaza Strip,
East Jerusalem, Golan Heights, and Sinai Peninsula in the summer of 1967.
By November of that year, the UN Security Council passed Resolution 242,

emphasizing “the inadmissibility of the acquisition of territory by war.”!

US President Richard Nixon affirmed in a speech to the UNGA that the
United States supported Security Council 242, which “charts the way to that
[Middle East] settlement,” and declared the “sovereign right of each nation

in the area to exist within secure and recognized boundaries.”? Swedish
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diplomat Gunnar Jarring was appointed special representative on the Middle
East question to work on implementing Resolution 242. His role was, in Jar-
ring’s assessment, “a very very long affair with hundreds of meetings without
result.”

For Palestinians, transformations at the United Nations prompted hope
for better results. The UNGA was where a growing number of recently de-
colonized nations started to rally together to produce anticolonial and an-
tiracist international legal innovation. It prompted renewed optimism that
the liberal legal order might finally include them as a national people whose
political and individual rights would be realized in an equal and independent
state. By 1963, there were 34 African states in a membership of 113.1* With
the UN Declaration on Granting Independence to Colonial Countries and
Peoples (1960), they had begun remolding the United Nations “to create in-
stitutional platforms for their Third World agenda.””® Human rights as part
of that agenda also prompted “genuine optimism.” Third World diplomats’
intention to pursue that agenda was institutionalized in two special commit-
tees on decolonization and apartheid, which were created in the early 1960s.
They gave voice to the group of new states’ aims, displaying an experiential
understanding of the evils of colonialism and racism, and a determination
to uproot them.!® Many of the resolutions and declarations they produced
spoke directly to the Palestinians’ plight. The UN came to symbolize a new
version of “the international community” and its solidarity with the Palestin-
ian struggle.

The grounds of the UN’s symbolic role were cemented in its founding
documents from the beginning. It was not set up to enforce the moral values
enshrined in its charter or the subsequently passed Universal Declaration of
Human Rights. This lack of enforcement capacity was thanks to the United
Sates in particular, which made sure that at the heart of the system there was
a “basic inconsistency” between the UN’s lofty goals and its practical capac-
ity to realize them.!” Although justice, equality, and human rights sparkle
throughout the articles of the UN Charter, the praise of “eternal human
values” and declarations of rights principles was ever only intended to be
symbolic. It was mostly mere rhetoric intended for idealistic Western activ-
ists and public opinion—those needing to be convinced of the legitimacy of

this novel international institution.”® The world’s dominant states were only
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willing to join the UN because it had no real power, no authority to encroach
on their sovereignty.”” Human rights were incorporated into the charter in
an intentionally vague way, as “embellishment,” as ornamental “preambular
principles,” enshrined in formulations that would ensure their unenforce-
ability and maintain Western state sovereignty.?’ The Great Powers intended
the United Nations General Assembly in particular to be nothing more than
a talking shop, a place, in the words of US President Franklin Roosevelt, for
“small nations to blow off steam.””!

The significance of this symbolic function has been insufficiently ex-
plored, especially by anthropologists, for whom symbols were once their
stock and trade. Much critical analysis of the United Nations highlights the
gap between the “quantitative accounting” of UN reporting and the subjec-
tive experiences of violence, but misses out on some longer-term processes
that must be taken into account to sharpen the critique. The growing body
of social science work on the UN narrowly condemns the flattening effects
of the UN’s bureaucracy and its “technical approaches that focus on forms,
procedures, and the organization of data into categories.”? This work is com-
mendable for drawing attention to the effects of bureaucratic methods and
to the unequal power that characterizes the relationship of UN investigators
and apparatchiks to the victims of torture, poverty, and others who seek UN
protection or recognition. But other kinds of relationships symbolizing soli-
darity and support, such as those that developed over decades among Third
World governments and peoples, have also had political and ideological ef-
fects. Investigating these historically rooted social, symbolic aspects of the
United Nations is required to see beyond the micropolitics of the halls of

Geneva and the cynical realpolitik of interstate relations.”

“The Over-All International Struggle”

The point and thing that I would like to impress upon every Afro-
American leader is that there is no kind of action in this country ever go-
ing to bear fruit unless that action is tied with the over-all international
struggle. You waste your time when you talk to this man just you and him.
So, when you talk to him, let him know your brother is behind you, and
you've got some brothers behind that brother. That’s the only way to talk to
him, that’s the only language he knows.
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This is what Malcolm X said three months after visiting the Gaza Strip in
1964. Whereas colonial officials in whatever context have clung to the idea
that “violence is the only language the native understands,” Malcolm X
understood that solidarity was the only way to be heard by the oppressors,
the only way to force meaningful change in an unjust system. He would be
murdered some months after this speech highlighting the ties of African-
Americans with the Third World “over-all international struggle,” but the
work toward internationalist solidarity among African-American and Afro-
Asian activists would only intensify throughout the decade. As historian
Michael Fischbach’s book, Black Power and Palestine, details, the Palestinian
struggle for self-determination in the 1960s and 1970s became an energiz-
ing symbol of a “wider battle against imperialism and white settler colonial-
ism.”?* It would become a focusing symbol of Third World solidarity more
generally too.

The General Assembly was a distinctly vociferous body articulating the
terms and goals of Third World solidarity. It was a space of debate in which
national representatives and regular people contested the meaning, morality,
and political significance of international law. Examination of the discursive
contests within it provides a unique lens for exploring the changed nature of
international law as it became a language of solidarity in a period of rapid
decolonization that spurred an effort to move the liberal legal order away
from its Eurocentric roots. International law has never been an impartial
arbiter, as scholarship on its role in the imposition of imperial control has
amply demonstrated.? Its principles and their enactment have never been
based solely on objective rules functioning apolitically, although its pretense
has always been that. The claim of the distinction of law from politics is to
the liberal-legal order what the blood-brain barrier is to the human body, a
barricade sealing off earthly contaminants from higher, nobler realms. Unlike
the physiological system, however, the anthropological one of social life is
more malleable, permeable, and fraught.

With the emergence of postcolonial solidarity as an important dynamic
within the UN came people who insisted on pointing to the real messiness of
politics and law. In the hallowed halls where “the international community”
met, they named the beneficiaries of the prior structure’s pretexts and chal-

lenged them publicly to put humanitarian concerns and international legal
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principles ahead of narrow national, or imperial, interests—to make interna-
tional law truly universal. This, too, was political—a feature of how interna-
tional law functions as a “hegemonic technique.”® And the implementation
of these ideals was irregular, at best. But new principles of anticolonialism
and antiracism were now central reference points requiring response from all,
sustaining faith in international law among those whose liberation depended
on them.”

These new manifestations of international law at the UN heralded an
expansive liberal legalism that seemed more genuinely universal. A closer ex-
amination of the words and deeds of those brought together in the General
Assembly, however, reveals a cloudier picture. On the one hand, one might
glean in the intensely sympathetic support for Palestinians among those
from the Third World a basis for future solidarity politics. On the other hand,
that the words did not develop into enough material support to make a dent
in the Israeli occupation suggests that the UNGA, international law, and
'Third World solidarity were talking shops—sometimes resonant, sometimes
cacophonous, but mostly words.

It is also in this phase of international law’s development that we first see
the enactment of some kind of faith—or at least a performance of faith—in
the redemptive power of knowledge and witnessing. Just as more technically
legalistic renderings of Palestinians’ experience under Israeli military occupa-
tion were forefronted in UN investigations, so too did testimonies by Pales-
tinian victims, and then testimonials about them in the UNGA, come center
stage as a primary mode of international legal encounter and interaction.
Although the formulations and enactments of international legal principles
changed shape, the ultimate results remained consistent. They were consis-
tently ineffective, at least from the perspective of Palestinian efforts to secure
national independence and freedom from the military occupation, or even

merely to gain protection against its systemic abuses.

UN Special Committee to Investigate Israeli Practices
Affecting the Human Rights of the Population
of the Occupied Territories
Over the decades since it was established in 1969, the UN Special Com-
mittee to Investigate Isracli Practices Affecting the Human Rights of the
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Population of the Occupied Territories (hereafter “Special Committee” or
UNSCIIP) has been one little noticed but significant venue in which Pal-
estinians’ conditions of life under occupation have been addressed.?® The
Special Committee was officially established by a two-thirds majority of the
UNGA to investigate violations and analyze the nature of the military oc-
cupation when Israel occupied the West Bank, Gaza Strip, East Jerusalem,
Golan Heights, and Sinai Peninsula in the summer of 1967.% In summoning
Palestinians to state their case and provide proof of their abuses, the Special
Committee served three important functions. First, it promulgated the ar-
gument that Palestine was a political—not solely humanitarian—problem
and therefore required a political solution. Second, the Special Committee
also gave members of the UN the opportunity to confirm their Third World
solidarities, their proud refusal of imperialism, and their support for human
rights. And third, it provided a forum in which Palestinian hope in interna-
tional law could be recited, thereby sustaining the UN as a world-utopian
project.

It could be said that this Special Committee has been of minor signifi-
cance because it eventually stopped garnering much attention at the UN,
from the Israeli government, in Palestine, or in the rest of the world. In some
phases, the committee members themselves ceased to see any point in re-
peating the catalogue of abuses that remained an unchanged and fundamen-
tal feature of the Israeli military occupation, and issued truncated reports.*
After twenty-one years of the Special Committee’s reports, at the height of
Israel’s repressive measures against the first intifada—or uprising against Is-
raeli occupation—one UNGA member wondered aloud if the “information
contained in the Committee’s report was intended to awaken the conscience
of the world or simply to serve as material for ritual interventions.”! That the
Special Committee has never seen its call for the end of the Israeli occupa-
tion answered, and the attendant human rights abuses continue unabated,
provides one gloomy answer to his question.

Despite this—and in some ways, because of this—UNSCIIP deserves
analysis. Uniquely, UNSCIIP offers a subaltern perspective of international
law. As legal scholar Balakrishnan Rajagopal has noted, “ignoring the role

of the local as an agent of institutional transformation is . . . inseparable
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from the hegemonic nature of international law as an elite discipline.”? The
insight into various “local” perspectives that UNSCIIP gives allows for a
more thorough appreciation of the subaltern voice, a step in challenging the
international legal hegemony that Rajagopal has named. Considering the
subaltern perspective is also a way to better understand the power of interna-
tional law’s grip. The Special Committee illustrates one answer to the central
conundrum of “how international law and justice are imaginatively linked in
practice ... how international law works in the world.” Palestinians’interac-
tions with UNSCIIP show that international law works through the sym-
pathetic words of solidarity spoken by UN delegates and enshrined in their
resolutions, sustaining hope in the “international community” that repeatedly
announces its care for the subjugated and abused.

The analytical usefulness of the Special Committee also lies in its dogged
longue durée. Its continuous existence since 1969 provides a uniquely steady
lens onto changes and continuities within the international legal apparatus
and its machinations in Palestine over time. Given the changes in global
political leanings since the 1960s, perhaps less surprising are the transforma-
tions, such as the bold condemnation of the Zionist project as one of racial
domination that was typical in discussions of UNSCIIP’s early reports, in
striking contrast to the criminalized taboo around such equations today.3*
More notable are the continuities: one thread weaving unbroken throughout
the committee’s existence has been spun by the expressions of faith to it from
the Palestinians who gave testimony, proclaiming their hope in the UN. In
maintaining this conviction, Palestinians have helped sustain international
law as a belief system.®

'The UN-Palestine Mobius Strip
and the Generation of False Hope
Debates about this committee’s work reveal how many at the UN believed
that solving the Palestine issue through international law was synonymous
with the mission of the UN itself.* The chair of the Special Committee
in 1970 argued that the violation of “several thousands of innocent persons
living under military occupation . . . should be the concern of the entire
membership of the United Nations.”” For many in the UNGA, Palestine



152 CHAPTER 4

represented an unfulfilled promise of universal rights and self-determination.
The Special Committee was another setting in which belief in the inextri-
cable link between Palestine and international law deepened.

The Special Committee is just one of many UN forums in which this
dynamic is evident.®® The UN General Assembly became a hothouse of hope
in the 1960s and 1970s, fostering in Palestinians an expectation that there
was an “international community” that cared about their predicament and
could wield international law to do something about it. I argue that this is
a false hope because international law has not achieved practical change for
the better for Palestinians and, absent the political will to enforce it, cannot
achieve it. It is not an insincere or cynically strategic hope, but a faith placed
in a system not designed to enforce systemic, political change on the ground.
What the UNGA has done is inscribe liberatory and humanitarian values
as a show of solidarity.* To be sure, expressing support for Palestinians and
ensuring self-determination in Palestine has not been the only motivation
or target of this new international legal language—ending South Africa’s
apartheid regime was for many years the primary focus of the Afro-Asian
block.* But the reassertion of norms that spotlight universal human rights
and self-determination, and that restate humanitarian values and prioritize
the protection of civilians, happened consistently and in a great deluge of
resolutions, speeches, and committees dedicated to the Palestine question.
'This has given Palestinians reason to believe in the UN and international law.

Solidarity with Palestinians was manifest at the UN in many ways, from
recognizing the “inalienable rights of the Palestinian people” in 1969 (with
similarly worded resolutions passed by the General Assembly in 1971, 1972,
and 1974™), establishing a committee on the exercise of those inalienable
rights, to launching an International Day of Solidarity with the Palestinian
People in 1977.* While international solidarity with the people of Palestine
has accompanied their struggle for independence from the beginning, by the
1960s and 1970s Palestine had become “hard-wired .. . into the circuits of the
struggle for global justice.”®

This was a period of peculiarly robust enthusiasm, as Palestinians had
come to symbolize both the victimhood of imperialism and Third World
resistance to it, a time when outrage and revolutionary fervor were at a peak

pitch globally. Palestinian activists intentionally sought to channel that spirit
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into solidarity with their cause.* They fired the imaginations and inspired
the cultural production of artists across many genres and geographies, cul-
tivating a “liberation aesthetic” that enacted and encouraged sympathy and
solidarity with their people and “the revolutionary will.”® Creators of cin-
ema, performance, and plastic arts in the Arab region and well beyond saw
world significance in the Palestinian cause. “The Palestinian Revolution is a
productive source for the cinema or television artists’ works aimed at chang-
ing modern man’s course and deepening his self-confidence and psychologi-
cal and intellectual faculties by mastering his destiny, present and future,”
the manifesto of a Baghdad film festival pronounced in 1973.# The global
reach of this commitment to artistic and political interconnection was evi-
dent in the 1978 International Art Exhibition for Palestine that happened
in Beirut. The festival’s catalogue featured a cover page in seven languages;
the Exhibition for Palestine traveled (in part) to Japan, Iran, and Norway;
and featured pieces by artists from South America, Europe, the Middle East,
Europe, and Asia.¥

Although the UN was not the sole venue in which Palestinians cultivated
world solidarity, Palestinian representatives considered the UN’s political
significance to be weighty indeed. Alongside the first International Day of
Solidarity with the Palestinian People, 1977 also saw the PLO called into the
General Assembly as an observer, three years after the dramatic “gun or olive
branch” speech by PLO Chairman Yasser Arafat.* Because this controversial
leader of a nonstate entity was recognized as a legitimate representative of his
people and invited into the UN as such, the fact of that speech—rather than
the speech itself—has been proclaimed the Palestinians’ greatest diplomatic
victory.* Highlighting the common sense of how interwoven are the UN
and Palestine, PLO leader Shafiq al-Hout, who helped write that speech,
believed that the invitation to the PLO was “as much a victory for the UN as
it was for Palestine and its people,” as it “upgrad[ed]” the UN in allowing it
to “better exercise the role for which it had been created.”?

In the heyday of Palestinians’ armed resistance movement, the UNGA
also reaffirmed “the legitimacy of the peoples’ struggle for liberation from
colonial and foreign domination and alien subjugation by all available means,
including armed struggle.” It ultimately acknowledged the proclamation of

the State of Palestine by the Palestine National Council on November 15,
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1988.%2 These and the many other resolutions and investigations have made the
United Nations into a mirror reflecting Palestinians’ identity and demands,
and a megaphone, communicating their plight and their claims, amplifying
them with the proclaimed legitimacy of the UN that represents universal
norms and fosters international legal order.™ Just as the Anglo-American
Committee represented the Jews as a human problem that was the world’s
responsibility to solve, the UN has represented “the Question of Palestine”
and Palestinians’ rights as a universal issue for all to care about. For many
Palestinians, it has offered not just a venue for publicizing their predicament
and making political demands; the UN has held out a horizon of a peaceful
future in which Palestinians’ freedom and independence is recognized, arous-

ing again a false hope in a political solution organized by international law.

'The Many Valences and Voices of Solidarity
Much of what Third World delegates in UN meetings did was tell Pales-

tinians, in a way the Israelis would hear, that their brothers were behind
them—as Malcolm X insisted was important. The plenary meetings of the
UN General Assembly have been a particularly fulsome setting in which
delegates from tens of countries have asserted their anticolonial and pro-
Palestinian stance; a place where they acknowledged “the tragedies and the
untold sufferings undergone by the Palestinian people,” as the delegate from
Nepal said in 1975 in terms similar to many others.* On being invited by the
UNGA president to address the assembly in 1971, soon after Bahrain became
a member of the UN, that country’s minister for foreign affairs took the op-
portunity to announce both Bahrain’s own high moral-political standards

and its support of Palestine:

Pursuant to its respect for the principle of equal rights and the self-
determination of peoples, Bahrain is greatly concerned and conscious
about the destiny of peoples who are still struggling for self-determination
and independence. It therefore lends its full support to the rightful de-
mand for freedom and full independence of the peoples of such territo-
ries still suffering from colonial rule. In this context, and with the same
breath, Bahrain entirely supports the legitimate and inalienable rights of

the people of Palestine to recover its usurped land and to live in peace and
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security in its own homeland. . . . Bahrain thus appeals to the conscience
of all peace-loving nations of this world Organization to view this chronic
problem of Palestine, as well as the Golan Heights and Sinai, in the light of
humanity and justice and to seek a satisfactory solution for it on the basis

of the highly revered principles of the United Nations Charter.”

I55

The war in the summer of 1967 that ended with Israel’s military occupation

of the rest of historic Palestine provoked a particularly strong tide of expres-

sions of solidarity. In reminding his colleagues that the UN Charter con-

demned “conquest as a means of acquiring territory,” the Algerian delegate

analyzed the Israeli occupation as being motivated by

the expansionist policy: more and more immigrants, more and more ter-
ritory, more and more centres of colonization, more and more arrogant
obstinacy in completely denying the identity of Palestine. If we are to talk
of recognizing the right to live, is it not high time, precisely when the peo-
ple of Palestine are yearning for a new lease of life, to grant it this right,
elementary perhaps, but nevertheless absolute? . . . The hard fact is that
the Palestine problem raises all the questions involved both in colonialist

settlement and in the antithesis of liberation and domination.*

As the UN delegate from the United Republic of Tanzania explained that

same year in a speech at the General Assembly, his compatriots saw their

own situation or possible future predicament reflected in that of the Pales-

tinians’. In his excoriation of the UN for its lack of action in response to the

occupation, he worried:

We cannot help fearing that, if tomorrow or next week one or another of us
were to experience a similar situation, then the Assembly would react in a
similar manner. Where, then should lie the hopes of the smaller nations in
the protection promised by the Charter, of this Organization? Where, then
should the countries of the Third World look for a safeguard against ram-

pant imperialism, colonialism, and international forces of neocolonialism?*’

He thus called attention to a fundamental feature of international law, a dis-

course in which a violation against everyone in a structurally analogous posi-

tion becomes “a matter of concern for the political community itself.

”58
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'The Palestinian intifada against Israeli military occupation that began in
1987 (and lasted for several years) also prompted a further chorus of solidar-
ity. In a 1989 Special Political Committee meeting, the Bulgarian delegate

directly echoed words of Palestinian nationalism:

The continuing intifadah was proof that the Palestinian people’s struggle
for freedom and national independence could not be halted. Regardless of
the casualties, the intifadah would continue until peace and justice were
achieved in the Middle East. . .. Bulgaria was convinced that the just cause

of the Palestinian people would ultimately triumph.

Endorsing the uprising, the Bangladeshi representative praised the “valiant
intifadah of the Palestinian people [that] had served to mobilize world opin-
ion against a brutal suppression of freedom.”™ Although the levels of ma-
terial support that these and other states that had expressed solidarity was
uneven, with their speeches they sustained a certain unity of concern and
principle.

For many across the Third World and elsewhere, Palestine—among the last
and most overt unfulfilled anticolonial movements—came to stand for ideals,
identities, and aspirations beyond Palestine itself.®® Like the Arab Revolt that
motivated a broader anticolonial fight in 1936-1939, and alongside the anti-
apartheid movement, Palestinians’ liberation struggle in this period of Third
Worldism was seen as a linchpin for a global revolution against imperialism
and white racism. As Fischbach has shown, for black activists in the United
States, where one’s solidarity lay in the Arab-Israeli conflict became a barom-
eter of political identities, “a crucial reference point by which they created and
articulated their respective visions of identity, place, and struggle in America.”®!
Solidarity with Palestinians also became a currency of revolutionary credibil-
ity; international legal innovations became one form of that currency, and the
United Nations an important forum in which it was exchanged.®?

Fischbach’s is a remarkable contribution to a wave of recent scholarship
that documents and celebrates the Third World solidarity that blossomed in
the period after the Bandung Conference of 1955 and stretched to include
those fighting racism in the United States.®® The place of Palestine in that
gossamer web of solidarity has been both central and unsteady. The “Spirit of

Bandung”—articulated in Indonesian President Sukarno’s declaration: “Let
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a new Africa and Asia be born™—has been hailed as a moment of “unknow-
able potential” that spoke “to a vision of a new international order” in which
peoples of color would halt and reverse their economic, cultural, and legal
conquest by Euro-American powers.* Although there was tension around
the topic of Palestine, certain delegates at Bandung won the argument that
they should acknowledge the rights of Palestine’s Arabs. The conference it-
self would be seen as a failure if Palestine was not addressed, as the Chinese
delegate had insisted.®

In addition to affirming the “Universal Declaration of Human Rights as a
common standard of achievement for all peoples and all nations’—according
to some thereby “planting the seeds for a new international law”*—the final
communiqué declared their support of Palestinian rights. But it also “called
for the implementation of the United Nations resolutions on Palestine and
of the peaceful settlement of the Palestine question.” It was left to the Syrian
representative, Palestinian lawyer Ahmad al-Shuqayri, to point out the prob-
lem of referencing the United Nations, which had “succeeded in eliciting a
resolution that partitioned the Holy Land against the express wishes of the

people concerned.”’

But his protests went unheeded and the unspecified
UN resolutions remained the balustrade for the conference’s statement on
Palestine. This ambiguous approach to Palestine and other issues has caused
some to insist that the Third World solidarity symbolically birthed at Ban-
dung was mythical, and the Asian-African Conference merely “a forum for
lofty but vacuous invocations of ‘solidarity’ . . . a romantic, thoroughly de-

politicized slogan.”®®

But solidarity manifests in many ways, and even lofty
slogans can be powerful—mainly in being seen to be so.

Perhaps more so than at Bandung, the solidarity that was institutional-
ized in the UN Special Committee was potent, especially in the first de-
cades after the General Assembly’s decolonized demographic shift. Because
pro-Israeli viewpoints dominated the public and political discourse in the
West and justified Israeli military occupation as somehow benevolent while
denying Palestinians’ political identity, that UNSCIIP challenged these nar-
ratives was for Palestinians a political boon. The Special Committee did this
in a variety of ways, offering more sympathetic portrayals of the Palestinians
as victims of an unjust and inhumane system, through both the “objective”

language of international law and impassioned speeches at the UN rostrum.
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In addition to direct refutation of Israel’s claims that the occupation
benefited the Arabs, it also framed the Palestine question as a political one
of settler-colonialism in need of a political solution. Although commit-
tee members sought to maintain their focus on humanitarian concerns as
separate from political issues—and announced their commitment to that
distinction—the solution they proposed to the problem of systematic human
rights abuses was the very political one of ending the military occupation
that began in 1967. And delegates often refused to condone the distinction
between politics and humanitarianism. In 1989 the Albanian delegate re-
minded his colleagues that his country “had always adamantly condemned
the inhumane Israeli practices, which should be seen not as a humanitar-
ian problem but as the application of a political programme.”®® The debates
that UNSCIIP reports occasioned were, likewise, pointedly political.”’ As
the Czechoslovakian delegate stated baldly, “The occupation of Arab ter-
ritories was in any case nothing but an attempt to expand the territory of
Israel with a view to establishing a solid imperialist base in the neighbour-
hood of the Arab countries.”” At the same time, they defined it as a ques-
tion “of and for humanity”: a matter of justice and moral principle.”? The
Egyptian representative equated support for Palestinians’ “inalienable right
to self-determination” with morality itself: “The Arab peoples, and indeed all
peoples who strive for a just peace, take pride in their determined support for
the just cause and the noble struggle of the people of Palestine.””

While giving UN members a stage on which to assert their own moral
integrity, the Special Committee both echoed Palestinians’ insistence on
their national identity and provided them a platform on which to perform
their political reasonableness. The proof of their liberal credentials that the
committee recorded was then translated into the form of the UN report, en-
cased in the lattice-work of prior UN resolutions supporting their claim for
human rights and self-determination.” All of which was then defended and

reconfirmed in General Assembly debates.

UNSCIIP Begins
Once the representatives of Ceylon, Yugoslavia, and Somalia were appointed
to the Special Committee, they began their work in New York, one year after
the General Assembly’s decision to establish it. These countries had been
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supportive of the Palestinian cause within the framework of the UN and be-
yond.” Yugoslavia in particular, which had staked out a leading role for itself
within the Non-Aligned Movement (NAM), was supportive.” Ceylon—
which would become Sri Lanka—was too. Their stance was partly related
to their tea trade with the Arab market and partly to the fact that Muslims
in Sri Lanka were “closely identified with the Arab cause, and alienation
of this minority was a political liability” that no Sri Lankan government
could afford.” The position of solidarity deepened in 1970 when the oppo-
sition (United Front) leader Sirimavo Bandaranaike came to power as the
new prime minister, moving Sri Lanka’s foreign policy more emphatically in
line with the nonalignment movement, as strong ties were established with
Yugoslavia.”

An impediment to the Special Committee’s work, which it described
as a “major obstacle,” was the refusal of the Government of Israel to co-
operate with it, a refusal that remains unaltered until today.”” Despite this
obstruction, the Special Committee forged ahead, placing notices in local
newspapers calling forth: “Any person who has knowledge of practices af-
fecting the human rights of the population of the territories occupied by
Israel.”®° Through forty-six meetings held in seven cities—including in Arab
countries, Geneva, and New York—over a period of nearly three months, the
three members of the Special Committee heard from 146 people during its
first round of investigations.

In addition to hearing testimony, they collected press reports, written evi-
dence from individuals, letters and reports from human rights organizations,
and statements by the Israeli government. They listened to accounts from
those who had suffered torture in prison and could tell of seeing the effects
of torture on their fellow prisoners. They asked witnesses about their im-
pressions and observations, for accounts of “feelings of the population,” and
about the “atmosphere” to judge how benevolent the occupation really was.
Challenging any notion of a beneficent occupation were allegations of rape,
testimony about summary execution, protracted curfews, mass deportation
and expulsion especially of community leaders, collective punishment, pro-
longed administrative detention, and looting of shops and homes by Israeli
soldiers. The members of the Special Committee sought to determine if the

violations they learned about were a result of a deliberate policy by Israel,
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which they found most of these to be (with the exception of looting). As an
indication of how much interest there was in this committee’s work, at least
some of its 1970 hearings were broadcast on Jordanian television.®!

The Special Committee concluded in its first report “that the occupying
Power is pursuing a conscious and deliberate policy calculated to depopulate
the occupied territories of their Arab inhabitants.” While recognizing that
the “ideal manner in which violations of human rights could cease would
clearly be by the termination of the occupation itself,”®? the committee rec-
ommended that until that happened there be “supervision by an independent
authority . . . an arrangement whereby the Third and Fourth Geneva Con-
ventions will be enforced.”® The Moroccan representative made an observa-
tion at the 1970 UNGA Plenary in which the UNSCIIP report was dis-
cussed. The committee’s findings prompted “a serious anxiety” among those
who debated it, he said, “caused by the situation in which the peoples in these
territories must live.” The Iraqi delegate declared the report to be “a clear
indictment of the inhuman practices of the Israeli occupation forces in the
occupied territories.”8*

For some, the Special Committee became a symbol of the UN’s prestige
as a whole, evident in the extensive debate about the Special Committee’s
early reports. During eight meetings of the Special Political Committee (the
General Assembly’s so-called Fourth Committee) in 1970, representatives
from a variety of UN member nations elaborated their support of—or ob-
jections to—the first report and work of UNSCIIP.® Israel and other states
expressed many concerns about the committee, stemming from purported
irregularities of procedure and suspicions about its objectivity. The represen-
tative of Ceylon called attention to the emotions in the room, naming “the
atmosphere of acrimony and controversy that had enveloped the Commit-
tee and its investigation.” Speaking as chairman of the Special Committee,
he defended it and suggested that those objecting were doing so for politi-
cal reasons.®® Among those in favor of the Special Committee’s work, some
delegates summarized highlights from the report and praised the committee
members for pursuing their task despite the obstacles. Others rehearsed the
history of Palestine’s takeover by the Zionists and listed the impressive num-
ber of UN resolutions that had been issued on the topic already. Many sought

to defend the committee and its report as objective and serious, pointing out
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the corroboration of their findings in the reports of other impartial bodies.®”
With an apparent tone of crossness, many rebutted Israel’s claims that dis-
paraged the committee as being a tool of Arab propaganda.®® In defending
the Special Committee, the UN, and the Palestinian cause, the significance

of each was once again equated.

Affect and Fact in Anticolonial International Law

Although much has been written about the way colonial powers have read
and policed affect as a means of statecraft, less consideration has been given
to the role of emotional assessments in anticolonial dynamics.%’ As Ann
Stoler has written, colonial “political rationalities’ were grounded in man-
agement of affective states, assessing appropriate sentiment and those that
might fly out of control. . . . The making of the moral and the ambiguities
over which sensibilities it required were at the center of political debates on
colonial ground.” The same could be said for the anticolonial grounds of
the UNGA. At stake in their debates were not only national demands and
visions for world political futures, but also personal and collective morality.
'The performance and patrolling of emotion was central to how they did this.

The exchanges in the Special Political Committee were carried out in
frank, and often frankly outraged, language. The Albanian delegate said that
the “innumerable crimes” to which the population of the occupied territories
was being subjected “outraged all of progressive mankind.”" A few delegates’
reactions to the abuses suffered by Palestinians were emotional and, in some
cases, physical. The representative from Senegal spoke of his time on a related
Special Working Group of Experts that “had heard evidence of such repug-
nant atrocities that certain members of its secretariat had been nauseated.”®?
In condemning Israel’s occupation of the Holy City, the Jordanian delegate
highlighted the passion he felt toward Jerusalem in calling attention to his
own self-restraint: “I must pause here to say, in as quiet and unemotional a
way as I can, that there will be no peace in the Middle East so long as the
Holy City of Jerusalem remains under the domination of Israel. . .. I say it
because it is an accepted truth in the mind and heart of every Arab-Moslem
and Christian.”®

The rhetorical tussle between affect and fact carried on throughout

these debates. The chair of UNSCIIP dismissed Israel’s vilification of the
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committee as being “the product of emotion rather than reason, and [had]
no foundation in fact.”* In a similar move, undercutting another’s words as
being the product of emotion, the Israeli representative dismissed the Ku-
waiti delegate’s rebuttals of Israeli arguments. The Israeli delegate “would not
reply,” he told the assembly, “to the other points raised by the representative
of Kuwait, whose remarks had been prompted by anger because the truth was
unpleasant to him.” The Kuwaiti representative did not deny his anger but
explained it, retorting “that his anger had not been provoked by the truth but
by the lies of the Israeli representative.”®As the years of UN debates passed,
the derogatory comments among the antagonists became increasingly bla-
tant, and the rancorous atmosphere thickened.”

Fluidly weaving together insult and sarcasm, logic and sympathy in his
speeches was Fayez Sayegh. A Palestinian spokesperson who grew up near
Tiberias, an academic, and a diplomat who acted as the representative for
Kuwait, Sayegh spoke often in defense of Palestinian rights. An active and
sharp debater in the Political Committee, he regularly showered his Israeli
counterpart with waterfalls of facts, challenging the Zionist narrative that
painted Israel’s military occupation as a boon to the Arabs.” “If one were to
believe the representative of Israel, Israel was to be thanked for occupying
the Arab territories and should be requested to annex still more territories,”
Sayegh goaded in a 1970 speech. He followed this with a list of the many
ways the occupation was destructive of Palestinian prosperity and security.”

At the same time, Sayegh continually pushed back against any Palestine
exceptionalism, reminding his audience of UN delegates in compassionate
terms that the principles at stake were universal. He rebutted Israel’s argu-

ment again:

Finally, it was suggested [by Israel] that this resolution [confirming the
Special Committee report] was an unbalanced resolution. My delegation
has submitted and submits again today that the charge that this is an un-
balanced resolution is born either of maliciousness or of foolishness, or
perhaps of both. For there can be no meaning to the requirement that a
resolution on the occupied territories should be two-sided. There are not
two sets of occupied territories—Israeli territories occupied by Arab States,

and Arab territories occupied by Israel—and therefore there cannot be
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two-sided resolutions. There is only one set of occupied territories, and the
requirement of two-sidedness does not obtain.

In conclusion, I wish to address myself to those delegations that voted
against and those that abstained, and say: I earnestly pray that none of you
will ever know the meaning of foreign occupation. I earnestly pray that
you will be spared foreign occupation. But should you ever find yourselves
under foreign occupation, whoever you may be, my delegation will always
be among the first to sponsor the maintenance of international law, the
protection of human rights and the conduct of international investigations

in the territories under occupation.!®

At one moment the declamation of emotion was a clear rhetorical barb; at
the next, the mobilization of affect an expression of solidarity.

It is difficult to assess the mood of each session through transcripts, im-
possible to determine when delegates were expressing and evaluating emo-
tion with intentional performativity or punctuating a stance through acci-
dentally unchecked sentiment. Evident even in transcript form, however, is
the fact that emotions were a dynamic aspect of UN politics and a part of

the performances of personal and national character that delegates enacted.

Objective Evidence and Sympathetic Sufferers

'The majority of disputants, however, held firm to the language and per-
formance of objectivity, evidence, and international law. The enactment of
liberal-legalism was plain at every stage of this committee’s work, from the
investigative interviews to the text of the report to the discussions of it among
delegates. Even in the midst of the highly personal but almost uniform ex-
pressions of indignation, the UN members who supported the Special Com-
mittee’s work emphasized the priority accorded to the principle of objectivity.
“The Special Committee had acted with complete objectivity and impartial-
ity and had scrupulously applied the recognized legal norms and procedures,”
the Polish representative opined in words similar to those of many others.!"!
In defending the Special Committee, the delegates were protecting the UN
mission itself; securing Palestinians’ rights was a defense of international law.

This was a period in which some in the UNGA believed they could

reshape international law. Mexican diplomat Peon del Valle declared in a
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plenary of that assembly that a “kind of ‘anti-colonial law’. . . based on the
principle that the interests of the inhabitants of Non-Self-Governing Terri-
tories are paramount . . . seem[ed] to be emerging in the United Nations.”%?
How the UN dealt with the occupation was seen as a crucial element in this
progress. George Tomeh, the Syrian diplomat, celebrated the Special Com-
mittee’s report that “would be a historic development in international law as
applied to human rights.”® As he and Sayegh observed, the occupation of
Palestine was the first test of the Fourth Geneva Convention.!®* According
to another Palestinian representative, the credibility of all that the UN stood
for was at stake: “If the United Nations failed to uphold its Charter, the
International Bill of Human Rights and the Genocide Convention in Pal-
estine, it would show the world that its high-sounding principles were sheer
hypocrisy.”'% The notion that Palestine has helped international law progress
remains popular today.!%

The UNGA and Special Political Committee meetings saw similar
debates over UNSCIIP in subsequent sessions. Each debate at the Politi-
cal Committee ended in the production of a draft resolution—decrying
Israel’s actions and confirming and upholding the Special Committee’s
recommendations—which was then passed in the UNGA.1” The terms of
excoriation and solidarity have been duplicated from year to year. Those who
supported the Special Committee insisted that its investigations were objec-
tive and just. They held firm to the idea that revealing an objective truth could
lead to the preservation of human rights. UN delegates and Palestinians both
insisted on this undefined but inextricable connection between the act of
recording the truth of abuses and their rectification. This notion—expressed
just as forcefully in 2018 by the high commissioner for human rights quoted
in the Introduction of this book—that proof of violations would lead to end-
ing them was fundamental to the meaning of international law itself.

Orators at the UNGA worried over the fragile foundations of the UN’s
collective norms and recognized that cracks in the thin veneer of credibility
that the organization required jeopardized their mission as a whole. As a del-
egate from Mali argued in 1969, if Security Council Resolution 242 was not
imposed, the council would “lose its prestige, to the great detriment of the
international community.” He called on the permanent members of the Se-

curity Council, “to do everything in their power to strengthen the authority
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of the United Nations which, despite everything, is still the hope of mankind
in these troubled times.”'% That their work had to be more than mere words
was a clear theme in their conversations. How to get from words to action

and meaningful change was, however, not so obvious.

A Liberal-Legal Matrix

The Special Committee has investigated, interviewed, and issued reports
on the human rights situation in the occupied Palestinian territories annu-
ally since it was established forty years ago.!'”” In so doing, it has brought
hundreds of Palestinians (and others) before it to testify and conveyed those
details of the military occupation in the language of international human
rights and humanitarian law to the UN. It became a matrix pulling a steady
stream of Palestinians into the UN’s instantiation of the liberal-legal order,
continually reinstilling hope in the UN and international human rights and
humanitarian law among an ever-wider array of Palestinians. In addition to
hearing from officials and politicians, UNSCIIP members talked to, among
many others: a housewife who observed looting; a school headmistress who
was deported to Jordan and separated from her husband in the West Bank; a
deported student; a teacher who had been imprisoned and deported; a den-
tist who had been mayor; a lawyer; a farmer; tortured prisoners; one surgeon
who had been imprisoned; and another who had treated cases of torture.
There were many others from “humble” backgrounds, as the committee de-
scribed them.!

The diplomats and jurists of the General Assembly invited Palestin-
ians onto the international stage to testify to the crimes against them and
make their political arguments, but they summoned them to do so within
the confines of specific liberal subjectivities. Reflecting the shifting political
epistemologies of global governance, these included categories recognizable
today, such as the human rights victim and humanitarian sufferer.!!! They
hailed other kinds of subjects too: the revolutionary but reasonable free-
dom fighter, the peace-loving youth, the legal expert, and the NGO worker
among them.!?

Special Committee reports have adhered to the terms of international
law, each report referring to the trail of resolutions and declarations that

name the international legal principles that were its terms of reference. They
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were the outcome of hours of testimony and reams of documents that the
committee members analyzed.! In keeping with the semijudicial nature of
UNSCIIP’s remit, throughout the hearings the committee members sought
to gather credible evidence from eyewitnesses, and regularly disciplined those
giving testimony when they ventured into the realm of hearsay. A testy ex-
change between a witness and a committee member in 1974 illustrates their
sense of the epistemological stakes. After the witness’s multiple attempts
to relate what his family told him about incidents of abuse, the committee

member repeatedly explained that they could not accept hearsay evidence.

We daren’t go before a tribunal and say that we heard this unless we can
produce a person who has seen it. If you are not in a position to indicate
who said it and if I am not in a position to interrogate that person, then the
evidence is of no value to me. . . we cannot put evidence into our records

unless it is evidence that will stand the usual test of credibility.!™*

Although witnesses and petitioners sometimes referred to the text of the
international laws that Israel was breaking,' committee members sought to
maintain a hierarchy of authority for themselves as the official interpreters
of the law. One member disciplined a witness for interjecting legal inter-
pretations into his testimony. When the witness—a surgeon who had been
expelled from the West Bank—declared that his expulsion was “contrary to
international law,” the chair replied: “Please give us the facts and allow us to
determine the law on the subject. Thank you.” When the witness asserted
that his expulsion into a dangerous area “was done intentionally,” the chair
replied more forcefully: “May I please ask you not to give your own opinions
and draw your own inferences. That is for us to do. You merely state the facts,
[name], because we want to get many other things out of you and I don’t want
to spend time on matters which really are only our concern.”® Although the
invocations and expressions of fact and emotion, evidence and trauma testi-
monial were fluid in the work and discussions of UNSCIIP, the professional
boundaries of international law remained a guidepost throughout.

In an unusually frank disclosure of process, the committee’s 1970 report
revealed the performative evaluations that were part of how they scrutinized
evidence: “Throughout the investigation the Special Committee endeavoured

to pay special attention to the demeanour of witnesses as a measure of their
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credibility and to sift actual experience from invention.”” The emotional
control of one witness impressed them so much they drew attention to it

explicitly in the report:

Mr. Ahmed Khalifa’s evidence (A/AC.145/RT.9) was particularly impres-
sive because, when he testified before the Special Committee, he did not
give the impression that he was moved by rancour towards his former cap-
tors. Despite his experiences he seemed to have retained his objectivity
and sense of proportion. This was manifest in his description of his own

ill-treatment and that of his fellow prisoners.

According to Khalifa’s testimony, throughout his more than two years of de-
tention in three Israeli jails, he had been suspended by the wrists for pro-
longed periods, attacked by dogs, and severely beaten.!® According to Israel,
this prisoner had been a member of a political faction, considered by that
government to be “one of the most extreme terrorist organizations.”""” Re-
gardless of whether the committee knew that Israel categorized Khalifa this
way, they presented a Palestinian victim of torture as righteous, in an almost
Christian mode.

As with earlier investigative commissions, in which commissioners in-
terpreted witness comportment in whatever way supported his preferred po-
litical assessment of Palestinian (lack of) readiness for sovereignty, members
of the Special Committee often summoned Palestinian victims to present
themselves in a sympathetic light that would support their bid for freedom.
Through the committee’s investigations, they were massaged into the liberal
subjectivity that might allow them to be heard and understood by a skeptical
audience: reasonable, peace-loving Palestinians who were willing to reconcile
with the Israelis despite their years of suffering under occupation.

During the first intifada, the Special Committee received testimony from
injured Palestinians. In one meeting, most of the committee’s interlocutors
were paralyzed or partially disabled from being shot or beaten by Israeli
forces. While one of the Special Committee members began the interviews
with standard questions about the circumstances in which the injuries were
received, another member pursued a line of questioning that evoked the per-
sonal dimensions of the Palestinians’ experiences. He also repeatedly asked

witnesses if they were optimistic about the prospects for peace. He ended
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most of his exchanges by asking each witness if he had hope in the future
and whether he would be able to “forgive and forget,” if peace were achieved.
Most responded that they would.!?

These questions gave Palestinians an opportunity to express their sense
of grievance, to assert their nationalist aims and convictions, and to confirm

their politically reasonable stance.

I believe that the Palestinians are a peace-loving people: they do not love
violence, but they have had to resort to violence because they found that
this was the only way to regain their liberty, to achieve independence and
to hoist their own flag, like other people .. . because they are peace-loving,

they have made concessions. They are ready for peace with Israel.?!

Reflecting the narrowed political demands of the official PLO line, a witness
assured the committee: “All we want is to establish a Palestinian State in the
West Bank and Gaza,” reminding them that Arafat was ready to recognize
Israel.”? One respondent admitted that he was not optimistic in the short
term, but assured the Special Committee that Palestinians would not stop

struggling until their rights were achieved.

Sincere Hope in the World

The world is imagined as an entity out there with the power to change the
status quo. With every invocation of “the world,” these Palestinian witnesses
pronounced the Special Committee, and the UN, to be the rightful conduit
of global humanity’s principles of equality and justice. Others were hopeful
that they would “regain the right to self-determination, the right to live like
all other peoples in the world.” Another stated: “I have great hopes. I know it
is not easy to achieve all this, but with pressure on Israel exerted by the whole
world, it may be possible to reach some solution.”?

With each interaction of the Special Committee, the threads braiding
Palestine, the UN, international law, and universal justice together became
ever more tightly interwoven. Without being prompted by leading questions,
Palestinian witnesses often sought to expand the significance of their condi-
tions, rendering it into a universal, human problem of justice, as so many in
the Special Political Committee debates did. A West Bank mayor expressed

his hope that his appearance before the committee “might contribute not
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only to the defence of my friends and my relatives, . . . but to the defence
of mankind in its entirety, because the Palestinian people is an example of
mankind; a people which has been subjected to suffering for almost thirty
years now, without having committed any crimes.”*?* Creating an equation
of international law and justice, some begged the committee members “in
the name of justice and in the name of humanity and in the name of human
rights” to do what they could to prevent the torture of their family mem-
bers.’” Another highlighted the global significance of the Special Commit-
tee’s work, praising its “nobility and grandeur.” He continued: “And thus I
cannot refuse to appear before you . . . because your task is a noble and hu-
manitarian one, that of defending those who have no other means of defence
at their disposal other than their faith and public opinion, the best part of it
which is represented by organizations such as your own.”?¢ The committee
members themselves saw their work in this universal perspective: “We can
only assure [the witnesses] that we shall assess their evidence and evaluate it,
and, in arriving at our final conclusion, we hope we shall be of some service
to the cause of humanity,” one of the investigators pledged.!”

The Special Committee and the Palestinians they spoke with had firm
hopes that their efforts would make a difference for Palestinians and, there-
fore, for the UN and the world. In testimonial after testimonial, Palestinians
declared their faith in the committee and what it stood for. One witness
declared the committee to be a conduit to the world. And like many UN
delegates, he confirmed his faith in the significance of establishing the proof
of violations to be communicated. He hoped that through the committee,
his voice would “[reach] the United Nations and world conscience . . . we
are equally sure that the candid voice of truth which you have heard here
and elsewhere will reach, through you, the General Assembly and the world
forum to reveal and expose practices in violation of human rights in the oc-
cupied territories involving acts of systematic, cold-blooded torture, collec-
tive punishment, merciless reprisals and other atrocities.”?

Throughout its first three decades, UNSCIIP was the inspiration and
recipient of hope and gratitude. A reader might object that such expressions
of hope and faith in the UN could be discursive ploys, “just rhetoric,” but-
tering up the one who might be able to grant a request. And, indeed, the

problem of interpreting sincerity and cynicism in the archives is a tricky one.
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It is difficult to know what every interlocutor believed was at stake or what
they intended with their words. But it is hard to read anything but hope and
genuine gratitude in the speeches presented before the Special Committee.

Consider what a witness for the committee in 1988 avowed:

I should like to say that I am proud and happy to be here before you and to
have testified. . . . Therefore I should like to thank you for having listened
to my testimony, and with all my heart and with all sincerity I hope that
this testimony will, through you, reach every honourable and free person
in the entire world. I hope there will be more pressure in the end to put
an end to the practices from which we suffer day to day. I hope that this
meeting will yield a real ray of hope, to enable us together, we and you, the
representatives of an official circle, to move towards a peaceful solution to
our Palestinian cause, if you can bring pressure to bear on international
public opinion, so that the Palestinian people will achieve its legitimate
and just rights, so that the refugees may return and we may establish our

independent state.!?

More than just their words of hope and Palestinians’ own insistence on their
sincerity, it is the repetitive persistence of their expressions of faith that indi-
cates how much the Special Committee represented. Throughout the 1970s
and 1980s, people who presented to the Special Committee told them that
they were grateful just to have the chance to explain their conditions. A
teacher who had been imprisoned and then expelled from the West Bank
thanked the committee for allowing her to “speak on behalf of the Palestin-
ian women, to describe the sufferings which we have undergone because of
the Israeli occupation . . . so that [this committee] might make law known,
to safeguard human values.”3 Many understood themselves to be speaking
as representatives of the Palestinian people and were thankful to have an op-
portunity to express themselves on their behalf.!!

In these, as in many other speeches to the Special Committee, the wit-
nesses nominate “the world” as their intended audience. Through their in-
vocation, “the world” comes into being, with the UN recognized as its le-
gitimate representative. A mayor from the West Bank implored the Special
Committee: “I hope you will convey this truth to the whole world, so that
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the whole world will know that there is still a Palestinian people which is
undergoing tremendous suffering.”3?

The lack of improvement in Palestinian conditions of life under occupa-
tion, the untrammeled advancement of Israel’s settler-colonial project, made
the audience that the Special Committee gave them all the more important,
a relief from the desperation caused by feeling unheard. A witness thanked

the committee

on behalf of my people, the Palestinian people, for the trouble you have
taken . .. [it is] difficult for you to understand how much the trouble you
have taken means to my people. In the seven years of Israeli occupation
they have come almost to despair of world opinion and world action. . . .
Israeli authorities . . . have been transgressing human rights . . . resolutions
of the UN ... and not a single international body has been able to stop
them. ... So we consider the activity of your distinguished Committee as

at least a ray of hope for us in the future of humanity.!3

Conclusion: Ordinary False Hope

As conversations sparked by Special Committee reports show, while in the
confines of General Assembly Plenaries, UN delegates divulged their con-
cerns about the fragile edifice of shared norms that only precariously props
up the world organization. Although legal scholar Sundhya Pahuja has ob-
served that fatigue had set in by the late 1980s, UN delegates were shar-
ing their sense that the world doubted the UN’s eflicacy—and therefore,
credibility—much earlier.3* That the principles proclaimed by the UN might
be “mere idle words” was a worry of the Republic of Gabon’s representative
in 1967. His apprehensions were reflected in his assurance to the UNGA that
his country would “do all in its power . . . to see that self-determination and
peaceful coexistence” would be made into “living realities, the outcome of the
application of the rules of a system of morality which the United Nations
must establish in all its details.”

In 1969, Angie Brooks, the Liberian president of the UNGA, observed
“the gradual decline of the United Nations in the eyes of public opinion.” In
a remarkable speech, she prodded colleagues who had been lulled into a false
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sense of accomplishment, at those who were reassured by the insularity of the

UN’s formalistic machinery:13

We have sometimes failed to realize that neither oratory nor agreements
between delegations, nor even resolutions or recommendations have had
much impact on the course of affairs in the world at large. The sense of sat-
isfaction, upon adoption of a resolution pleasing the purposes of one dele-
gation or of a homogeneous group of delegations, has helped to perpetuate
the mythology of achievement, so that many of us tend to go happily from
one agenda item to the next without seriously considering the possibility or
even probability that the resolution adopted will not be implemented. We

have lacked and we do lack in this respect a sense of reality.

She nevertheless retained the hope embodied in the UN, rallying her col-
leagues to their collective mission: “The United Nations could and should
and does have all the potential to become the only saving device that the
world can invent.”’

Like the two metal balls swinging in a Newton’s Cradle, General Assem-
bly delegates and Palestinians confirmed their mutual reliance and shared
faith in the perpetual motion machine of the United Nations. Palestinians
unwaveringly reinforced the mechanism with their expressions of hope. As
both defender of Palestinian rights and UN diplomat, Fayez Sayegh embod-
ied and articulated this codependence. Recalling the universal prohibition of
the acquisition of territory by force as part of the UN system, which was “a
system of law and order,” Sayegh asserted that the Arabs’ demand for Israel’s
withdrawal was “the only rational demand, and the only demand consistent
with a system of law and order.” It was only such a system of law and order
that provided “any hope of peace.”® The “United Nations system represents
a progressive concept of world order, . . . which is the only hope of mankind
today,” he said, nearly two decades after that body condoned the partition of
his country that led to the expulsion from Palestine of his family and that of
thousands of others.

Like that of many of his compatriots, Sayegh’s hope was probably a
blend of many kinds. It was a hope that would allow compromise and com-
ing to terms with devastation, filled with something akin to the “residual

hope” that anthropologist Peter Redfield has identified among disillusioned
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humanitarian workers. It was also a more “ordinary” hope, categorized by Ayse
Parla as one “that verges on expectation, one that is emboldened by a sense
of entitlement.”’ In all its variations, as Parla’s ethnography of Bulgaristanl
migrants in Turkey so convincingly shows, hope is as much “a way of resisting
immobility and marginalization as it is a tool of governmentality.”** The hope
that Palestinians have invested in the UN—in its proclaimed universal princi-
ples, in the international laws that are supposed to enforce them—is a refusal
of their banishment to the margins of the international community. The UN
has been an aspirational space, not just a forum in which to make an appeal
to “the world,” but the source of confirmation of their equal participation in
it. Palestinians’ presentations to it are an instantiation of that worldly—in the
senses of real, global, and universal—significance. The UN Special Committee
has offered a permanent world stage from which they and those in solidarity
with them have affirmed Palestinians’ inclusion in “the universal,” and their
worthiness of rights and sovereignty that is supposed to flow from it.

The solidarity spoken at the UNGA has been powerful in suturing in-
ternational law more deeply into the Palestinian political imagination, rein-
forcing its authority as a tool of governmentality, but has been impotent in
changing the political realities. By maintaining an argument that the prob-
lem of Palestine is a political one, but with an exclusive focus on the oc-
cupation, the Special Committee has replayed a limited political vision that
ignores the longer history and context of the conflict. Unlike many other
human rights portrayals of the Palestinian situation—whether by NGOs or
the UN™—Special Committee members have remained resolute in their ar-
gument that human rights violations must be understood in their structural
context, a stalwart voice insisting that Israel’s military occupation is the root
cause of rights violations in the occupied Palestinian territory. “In dealing
with violations of human rights, you can never overlook the deeper causes of
these violations, the sources of injustice,” the director of the UN Division of
Human Rights said at a Special Committee meeting in a speech on behalf
of the secretary general.'*? And in its resolutions, the UNGA has repeatedly
“reaffirmed” “the fact that occupation itself constitutes a grave violation of
the human rights of the Palestinian people in the occupied Palestinian terri-
tory.”® However, it has never addressed the initial UN partition of Palestine

that created Israel and legitimized the expulsion of hundreds of thousands
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of Palestinians, and it has cordoned off Israel’s actions against its Palestinian
citizens, leaving them unaddressed in their investigations.**

So far, although it has generated some material forms of assistance and
morale boosting, the solidarity spoken at the UNGA has not coalesced in
a way that would create the structural changes necessary for the protection
of Palestinians’ individual and collective rights. The delegate from Ecuador
identified plainly the political hierarchy that explained this when he con-
tessed that his country “was not in a position to act as it would have wished.”

He continued:

Like many other third world countries, [Ecuador] had to confine itself to
its role of spectator. In view of the absence of the necessary political will
on the part of those who did have the means to bring about a true solution
to the problem, third world countries could only demonstrate their deep
solidarity with the Palestinian cause and continue to offer what support
they could within the Committee, and confine themselves to denouncing
the existence of a double standard in the work of the United Nations when
it came to taking effective and concrete decisions on questions which had
not held its political interest, while in other circumstances it had acted
with a swiftness and an effectiveness that had surprised the international

community.'*

As the years dragged on and the Israeli military occupation became only
more entrenched, the work of the Special Committee became a ritualized
routine, a point that UN members themselves sometimes observed. It was
again the Ecuadoran delegate who remarked in the Special Political Com-

mittee’s discussion of UNSCIIP’s report in 1991

The issue under consideration was one that, despite its importance, had
produced so much repetition that it was becoming routine. For years it had
been constantly repeated that the rights of the Palestinian people and of
the other Arabs of the occupied territories were being violated by acts of
violence, the demolition of houses, the forced displacement of the popula-
tion, the closing of schools and other educational institutions, discrimi-
nation in the administration of justice, the installation of new European

Jewish settlers in the territories occupied by Israel, and many acts of the
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occupying Power which violated the Geneva Conventions, the Universal
Declaration of Human Rights and the International Covenants on Human
Rights, as well as a number of resolutions and declarations of the Security

Council.

Although the emphasis of the discussions in the Special Political Com-
mittee shifted from year to year, reflecting contemporary political develop-
ments and Israeli actions, the format remained similar, with delegates of
sympathetic countries noting the continuing deterioration of the human
rights situation and criticizing Israel’s violations. Sometimes they echoed the
sentiment of the Saudi delegate, who “hoped that all the parties concerned
had the will for peace and that the principles of justice, freedom and the right
to self-determination would prevail.”4

By the 1990s, NGO staff were among UNSCIIP’s standard witnesses,
some appearing year after year to provide their briefings on the worsen-
ing human right situation in the occupied territory. UNSCIIP’s significance
diminished as a tool for drawing attention to Palestine: it dissipated as the
UN established ever more mechanisms for documenting and declaiming
the occupation and, as the human rights industry boomed, flooding many
discursive spaces with the narratives and images of Palestinians’rights viola-
tions.¥” “Ritually and unfailingly,” as the Ecuadoran delegate put it, UN-
SCIIP’s interlocutors at the UNGA called for an end to Israeli settlement
building and its withdrawal from the occupied territory. “Just as unfail-
ingly,” he added, “the resolutions adopted on the question remained a dead
letter.”48

The United Nations and the hopes that Palestinians have invested in
international law have been a tool of governmentality that both promises
advancement and keeps people in their place.!*’ The Special Committee and
other UN mechanisms have encouraged many Palestinians into the echo
chamber where their right to have rights is proclaimed with no power to
enforce it. The implementation of any of these principles and judgments on
the ground requires other pressures, political mechanisms, and foremost the
political will by those with power to pursue them. The magnetic proclama-
tions keep a stream of Palestinians engaged with a perpetual motion machine

that remains in one place.



CHAPTER §

The Silences of ‘Democratic Listening

The Mitchell Committee

THE OFFICES OF the Negotiation Support Unit (NSU) were professional
and looked pretty slick when I visited them in 2001, befitting the processes of
political professionalization that the team offered. The NSU was created in
1998 when “permanent status” negotiations were getting under way between
the Palestinians and then Israeli Prime Minister Ehud Barak’s government.
Britain, Norway, and other European donors funded the NSU to provide
legal, technical, and public relations assistance to the Palestinian leadership.
Modern, with clean lines and white walls, their offices in Ramallah resem-
bled those of boutique law firms I've seen in New York and DC. It was in
these offices that the NSU team prepared the memos, analysis, and talking
points that the Palestinian leadership needed in their negotiations with Is-
racl. And many of the people working with the NSU resembled people one
might meet in an East Coast law firm. They were young professionals (many
in their thirties) and graduates of prestigious law schools such as Yale, Stan-
ford, Oxford, and Georgetown University. The NSU team comprised a mix
of mostly Arab-Canadians and Arab-Americans as well as Palestinians and
others who grew up in Palestine and other Arab countries. These sharp and
hard-working legal advisors constituted what one member positively consid-
ered a foreign ministry. Another called it “the one centerpiece of Palestinian

diplomacy.” It was precisely their sophisticated demeanor and mostly Western
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backgrounds that made them effective diplomats for the Palestinians in this
period that marked the last gasps of the Israeli-Palestinian negotiations.
One of the very last of those gasps was the Mitchell Committee, an inter-
national fact-finding group that took up much of the NSU’s time as it sought
to develop recommendations for furthering the peace negotiations.! This in-
vestigative commission is remarkable, not for what it achieved politically—
as history shows, such commissions rarely precipitate noticeable politi-
cal change in and of themselves—but for what it exposed of international
law’s captivating allure and cold impotence. In the space where Palestinian
representatives tried to impose international legal principles as the correct
framework for determining a resolution to the conflict, the Mitchell Com-
mittee patiently recognized that “fear, hate, anger, and frustration have risen
on both sides.”” While Palestinians described their position as “respond[ing]
to Israeli allegations with facts,” and insisted on “the legal obligations that
flow from” Israel’s role as an occupying power,® the committee encouraged
Palestinians and Israelis to “appreciate each other’s problems and concerns.”
As reflected in the committee’s final report, the interchange ended up
being a dialogue of the deaf, as the language of international law was de-
flected by a committee of “democratic listeners” who prioritized the enact-
ment of liberal communicative ideals over the assertion of legal principles.
'They instantiated what anthropologist James Slotta has described as a “lib-
eral communicative framework,” a paradigm that functions according to sev-
eral principles, including “(r) communicative openness; . . . (2) equality of
communicative opportunity; and (3) the ability to communicate freely, that
is, without coercion.” A crucial final ideal of this framework, unremarked
by Slotta, is that of balance. At least in the case of Israel and Palestine, the
essential counterpart to the equality of communicative opportunity is ac-
cording equal attention, concern, and weight to “both sides” and their feel-
ings.® The Mitchell Committee was the embodiment of the international
community intent on fostering conditions for peace through facilitating
understanding, if not sympathy, between the Israelis and Palestinians. Their
methods of democratic listening were to be a vital feature of this process. For
the core committee members, the Palestinians’ and Israelis’ inability or un-

willingness to understand their opponents’ narratives and perspectives was, in
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the diplomats’view, central to the conflict. And it was their job to understand
and convey those narratives across the political divide.

A significant part of this balanced approach was an equal expression of
compassion. The Mitchell report marked a moment in which sympathy for
Palestinian suffering went mainstream. Remarkable in this report—all the
more so for having been penned by an American—was its recognition of
the Palestinians’ lived daily realities under occupation. It drew attention to
“the humiliation and frustration that Palestinians must endure every day as
a result of living with the continuing effects of occupation, sustained by the
presence of Israeli military forces and settlements in their midst, or the de-
termination of the Palestinians to achieve independence and genuine self-
determination.” Just as sympathy for the suffering Jews became the require-
ment of the good liberal after World War II, showing a balanced compassion
for the feelings of all was the mark of the new millennium’s properly sympa-
thetic liberal subject.

Similar to previous commissions such as UNSCIIP—which evinced a
shift toward according greater sympathy to the Palestinians’ plight while de-
manding both facts and evidence of legal violations, as well as proof that
Palestinians were the right kind of peace-building subjects—so too did the
Mitchell Committee display a receptiveness to especially sympathetic stories
of suffering. Palestinians’ presentations to the committee likewise struck a
balance of kinds of engagement, producing legal argumentation as well as
testimonials of victimization. Palestinian representatives insisted that their
situation be addressed within a legal framework—as they had been insist-
ing throughout their history of dealing with commissions. But here, they
highlighted specifically international humanitarian law more so than during
earlier investigations. Although representatives of international powers (espe-
cially the United States) had a decidedly more ambivalent attitude toward in-
ternational law, by this time there was a very thick dossier of UN resolutions
and legal precepts on which Palestinians could draw to ground their argu-

ments, making this approach seem all the more appropriate and reasonable.

Pride in Liberal Communication

All sides walked away after the committee’s report was concluded feeling like

they had done a “good job,” although their report did not quell the violence
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and no path to peace was forged. There was a strong consensus among the
investigators and staff that their work “could make a difference,” that their
team had been “a good group,” that they “had done a pretty good job” and
inspired optimism.® Many who I interviewed about the committee’s work
praised the committee’s chair, US senator George Mitchell, for his diplo-
matic abilities. He, in turn and unprompted, praised his colleagues on the
committee as being “really impressive, engaged, interested, and a wonder-
ful group of people to work with.” In his opinion, the committee and its
work were very good, and he found validation in the fact that it was widely
praised.’

As previous chapters have noted, a similar sense of achievement, maybe
even righteousness, was expressed by investigators in earlier commissions.
That people could be so gratified by accomplishing nothing highlights the
potency of commissions, their ability to lure so many into a trompe l'oeil
of political action. The stage that commissions provide for the enactment
of liberal values—of objectivity and fairness, democracy and balance, equal
political opportunity, sympathy—allows participants to perform these ide-
als and then inscribe and inflate them for consumption by the public in a
report. That the political circumstances that called for the commission were
left stuck and deteriorating mattered little when the principle of democratic
listening has been enacted.

In performing this democratic listening, the Mitchell Committee gave
Palestinians from all walks of life a chance to tell their story. It was an op-
portunity that seemed significant, given the high profile of its chair, Senator
Mitchell, known for his successes in negotiating peace in Northern Ireland.
The international community, as represented by the committee, received
these stories with openness and sensitivity. Together, all the participants in
the committee’s work—including the investigative staff, the Palestinian law-
yers and representatives, and witnesses providing testimony—constituted
a “liberal communicative framework” in which tellers (or supplicants) and
benevolent hearers could take pride in their practice of liberal democratic
principles.!! The final report was lauded as a “triumph of evenhandedness
over passion.”? It was a model iteration of “balance” that has become an
ideal for Western depictions of the Palestinian-Israeli conflict, imposing false

equivalences between occupier and occupied in a way that allowed apparent



180 CHAPTER §

even-handedness to displace international legal principles and ignore prior
agreements."

As with all investigative commissions, although it did not produce the
desired political results, the Mitchell Committee did have many effects. One
was to create proof of the international community’s democratic objectivity.
By showing that they had engaged with a variety of groups within both Is-
raeli and Palestinian societies, they made a convincing show of their sincerity
and good-faith efforts at finding a political resolution. It drew more Palestin-
ians into contact with “the international community,” encouraging them to
contribute to the international management of their lives. With their broad,
almost ethnographic fact-finding method, the committee gave people a reas-
suring sense that they were being listened to. This desire for validation, always
central for Palestinians who have been written out of so much history (its
telling overtaken in the West by Zionist narratives), was particularly acute
in this period when so many had laid the failure of the peace negotiations at
the Palestinians’ feet.! The committee also opened another channel in which
Palestinians could reassert their contention that the precepts of international
law should be the core of the solution. The NSU’s team of lawyers responded
to this opportunity with diligence, hopeful that the committee would af-
firm the relevance of international humanitarian law to the management of
the occupation. But they were ultimately unable to infuse international legal
principles into the Mitchell Committee’s recommendations.

With this investigation, another shift in the role of international law be-
comes apparent. The Mitchell Committee pursued the form of legal pro-
cesses and prompted legal argument, duly studded with values claimed as
central to liberalism, highlighting democratic principles of fair and open
political representation and rational argument. But it also included a new
emphasis on empathetic listening as a means to reach meaningful under-
standing of all sides’ frustrations and fears, which Palestinian representatives
communicated accordingly. Whereas the Palestinians responded dutifully to
these invitations, emphasizing yet again their commitment to international
law while delivering a sympathetic presentation of Palestinian concerns, the
substance of the committee’s report and its results proved international legal
arguments to be once again impotent in the face of liberal notions of balance

and ideas of what was politically pragmatic and feasible. In its conservatism
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and feebleness, the process benefited the status quo, which supports the
Israeli occupation. For the Palestinians, international law remained at the
core of their political arguments. For the international diplomats attempt-
ing to create the conditions in which political negotiations might proceed,
although international law was referenced, it was not regarded as a core lever
for achieving political change. The ultimate irrelevance of international law
was not new, but the initial show of democratic listening was.

The power of democratic listening is found in the mutual gratification
it entails. It was the way the committee’s liberal investigators demonstrated
their virtuous good-faith efforts, enacting liberalism’s principle that upholds
the importance of listening to various views, while focusing on the violence
of the moment and ignoring the historically embedded structures of an
American-backed settler-colonial movement.”® And it was a way Palestinian

representatives could take satisfaction in making themselves heard.

'The Negotiations Support Unit and the Second Intifada

An intensification of violence is usually what has prompted the investigative
impulse. If violence reaches a level or an audience not considered accept-
able within the liberal order, the reassuring presence of an investigation is
dispatched, ostensibly to support a just solution, but usually leading to the
reestablishment of the status quo. There is a false but common assumption
that violence is abhorrent to liberalism, that reasoned discourse and peaceful
negotiation are the prioritized values of liberal ideology. “Just war theory,”
the Responsibility to Protect doctrine, the UN committee to define aggres-
sion, and international humanitarian law are a few examples of liberals’ pri-
oritization of orderly, rule-bound, and acceptable violence.!® The Mitchell
Committee, like all investigative bodies in Palestine, was part of a process of
redefining acceptable and unacceptable violence. The violence that had be-
come unacceptable was Palestinians’ collective effort to dislodge a suffocating

status quo through the second intifada.

The Negotiations Support Unit
Even if the NSU’s office and staff appeared like any global legal team, their

conditions of work and their goals were not so New York. Their operations

were located near the City Inn Hotel in Ramallah, the town that was the
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closest thing to a metropolis in the West Bank. When I was first getting to
know some of the people involved with the NSU while conducting research
for my PhD thesis in 2001, the term “City Inn” had become synonymous
with “clashes” that were a central feature of the second intifada, the Palestin-
ian uprising against Israeli occupation. These clashes, and the violence that
escalated from there, were the Mitchell Committee’s fact-finding target.

Although the City Inn Hotel was operational before the intifada began,
it certainly lost business after. The clashes that clustered there began as con-
frontations between Palestinian youth, who were mostly boys and young men
throwing rocks, and Israeli soldiers armed with guns, bullets, and tear gas.
These confrontations became a regularized ritual during the second intifada
that began in September 2000. They often occurred at friction points like
checkpoints and areas at the border of “Area A,” the label for locations in the
West Bank that were ostensibly under Palestinian Authority (PA) control.
Venturing past the City Inn, especially on a Friday afternoon after the mid-
day prayers on Muslims’ holy day ended, meant risking inhalation of tear gas
or getting caught in the path of an Israeli rubber-coated steel or live bullet.”
Some months into the intifada, some of these clashes also included exchange
of fire between armed Palestinians and Israeli soldiers.

Although most on the NSU staff received a high salary, in comparison
to local income standards especially, their material remuneration and nice
apartments could not shield them from the violence that was becoming part
of daily life in the occupied Palestinian territory. They were surrounded every
day with the violence they were secking to analyze and convey to the Mitch-
ell Committee in international legal terms. The same violence I was seeking
to understand in anthropological terms. My field notes from the period in-
clude observations about how heavy the gunfire sounded on each day, where
it seemed to come from, what was going on that might have prompted the
spike in confrontations. My feeble attempt to impose some mental control
on a situation that felt out of control. An incident I recorded in my notes
described what happened with one NSU member who lived in a particularly
hot location, near an Israeli settlement that had become a target of Palestin-
ian fighters. Agitated because of his proximity to the shooting, he called a
friend of mine with whom I was having dinner. Another of his colleagues

at the dinner party advised him not to leave his apartment. She told him
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to stay there and she would remain on the phone with him for reassurance.
(This was the same steady, brave woman who would, months later, walk the
deserted streets of Al-Bireh with me, searching for an open bakery during
the Israeli army-imposed curfew in the next town over from Ramallah where
we both lived. She could hear the low rumble of an approaching Israeli tank
from miles away and walked upright like it didn’t matter.) During this phone
call, someone turned on the television, and we saw live scenes of the very fire-
fight that was making their colleague anxious on the other end of the phone
line. At the same time, we saw the red glow of bullet tracers whiz by the
window, right outside the apartment in which we were gathered. My notes
from this evening convey something of the normalcy of the absurdity that
characterized many people’s experience of the intifada: “Someone said, “This
is too virtual.” We saw some bullets, heard the guns from outside the window
and from the TV, and it got boring, so we turned it off.”®

The atmosphere of life was tense and intense, as was the atmosphere
of the NSU’s work. Most of the people I met from the NSU struck me as
lively and energetic. They were also driven and committed people. Despite
what seemed to be their envious levels of vim and vigor, they were also often
pretty tired. The NSU team put in long hours doing the research, preparing
the legal arguments for negotiating points that they offered the Palestin-
ian leadership, and developing the talking points to represent the Palestinian
position to the media. The important files they had responsibility for, on is-
sues like water, refugees, settlements, and security, required them to become
experts on topics that, in some cases, they had no previous knowledge of. In
the eyes of the Palestinian leadership, according to one NSU lawyer, their job
was to put their arguments “in nice words,” but I think this lawyer and others

would contend that they did more than that.

Damage Control Post-Oslo

The NSU was part of the Negotiations Affairs Department that was origi-
nally headed by Mahmoud Abbas (Abu Mazen), who became president
of the Palestinian Authority in 2005. (Sa’eb Erekat headed the NSU from
2003.) During the permanent status negotiations, most of their efforts were
dedicated to developing legal arguments for the Palestinian negotiating team
to finalize agreement on issues that the Oslo Accords had left open.”? The
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Declaration of Principles that saw Yasir Arafat and Yitzhak Rabin shake
hands on the White House lawn in 1993, with US President Bill Clinton
smiling on, was one part of a collection of agreements known as the Oslo
Accords. They were named after the location in which Palestinian and Israeli
negotiators confirmed an initial peace agreement on interim self-government
arrangements under the auspices of their Norwegian hosts. The Oslo Ac-
cords established the framework that created the political and diplomatic
background against which the NSU and Mitchell Committee had to con-
sider their work.

According to one member of the NSU team, Naima, none of her col-
leagues thought the Oslo Accords were good, but they recognized that they
were the framework they had to work with.?® It seemed obvious to her and
others at the NSU (and beyond) that political agreements would require a
legal basis and that international law was an appropriate framework in which
to embed them. Many believed that the fact that the Palestinian negotiators
had signed the Oslo Accords without legal guidance was a cause of the agree-
ment’s many flaws. Naima thought that the NSU team all saw themselves as
doing damage control. She told me that when she first read the agreement,
she was struck by its legal weaknesses and thought that with all its loopholes,
“anyone could drive a truck through this.” Her main criticism was that the
agreement lacked precision and was open to interpretation. Where issues
were precisely defined, she told me, “they were things Israelis wanted, not
what the Palestinians wanted.”

'The accords were dissatisfying to many others too. Not just for what they
left unclear, but also for what they gave away or relegated to the sidelines.
The accords ignored the rights of most Palestinians, including Palestin-
ian citizens of Israel and Palestinian refugees, whose right to return home
has yet to be realized.”! After Arafat signed the Declaration of Principles,
representatives of the countries of the Arab League gave him “a polite but
cool reception.”® The leftist Popular Front for the Liberation of Palestine
(PFLP) also opposed the accords. In an interview with members of the ex-
ecutive committee of the PFLP four years after the agreements were signed,
they decried the “so-called Peace Process” as “a lie, a big theater, [which had]
the aim of pushing through security arrangements which benefit the major

powers in the region and which guarantee the interests of Israel.” They, like
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others, pointed to the lack of improvement in Palestinians’ daily lives and the
increasingly authoritarian PA as evidence of the agreements’ problematic na-

ture.” Among the most vocal critics of the Oslo Accords was Edward Said:

[The Oslo “peace process”] has simply re-packaged the occupation, offer-
ing a token 18 per cent of the lands seized in 1967 to the corrupt Vichy-like
Authority of Arafat, whose mandate has essentially been to police and tax
his people on Israel’s behalf. After eight fruitless, immiserating years of fur-
ther “negotiations,” orchestrated by a team of US functionaries which has
included such former lobby staffers for Israel as Martin Indyk and Dennis
Ross, more abuses, more settlements, more imprisonments, more suffering
have been inflicted on the Palestinians—including, since August 2001, a
“Judaized” East Jerusalem, with Orient House grabbed and its contents
carted off: invaluable records, land deeds, maps, which Israel has simply
stolen, as it did PLO archives from Beirut in 1982.2* Such has been the
upshot to date of Ariel Sharon’s gratuitously arrogant visit to Jerusalem’s
Haram Al-Sharif [the Al-Agsa Mosque compound] on 28 September
2000, surrounded by 1,000 soldiers and guards supplied by Ehud Barak—
an action unanimously condemned even by the [United Nations] Security
Council. Within a few hours, as the merest child could have predicted,
anti-colonial rebellion broke out—with eight Palestinians shot dead as its

first victims.®

'This dissatisfaction contributed to the outbreak of the second intifada, and
was also a defining feature of the context in which the Mitchell Committee

was plunged.

The Second Intifada

Sharon’s visit and the anticolonial rebellion that it prompted—which was
sometimes called the Al-Agsa intifada after the holy place in Jerusalem
where it began, but more typically came to be known as the second inti-
fada—eventually claimed thousands of lives. Israeli military and settlers
killed more than six thousand Palestinians. Among the dead were civilians,
militants, army personnel, Israeli settlers, children, foreigners. They died from
stray bullets, rubber-coated steel bullets aimed right at them, suicide bomb-

ings, tear gas inhalation, bombs.
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But the second intifada was more than deadly violence. For Palestinians,
it was a conflagration of mourning and resistance, creativity and stifled imag-
ination, unemployment, demolished economic interchange, art and funerals,
restricted movement and frustrated aspirations. It was curfews imposed by
young Israeli men on bullhorns in military jeeps or unseen soldiers creeping
through neighborhoods in tanks, rolling over cars and thundering through
refugee camp walls. It was traumatized children wetting their beds at night
and trying to “ventilate” their trauma through coloring workshops during
“crisis intervention projects” that became a common activity for NGOs to
host during the day. The intifada just kept going. But nobody could see where
it was headed, and politically it turned out to be leading nowhere but worse.

The permanent status negotiations ended in early 2001, when Israeli
Prime Minister Ehud Barak terminated the talks in the run-up to Israeli
elections. At the time, Miguel Moratinos, the special envoy of the European
Union to the Middle East at the time, compiled a paper at the request of the
Israeli and Palestinian negotiators. In it they declared that the later stages
of the talks being held in Taba, Egypt, “were unprecedented in their posi-
tive atmosphere and expression of mutual willingness to meet the national,
security and existential needs of each side.” The parties to the talks agreed
“that they have never been closer to reaching an agreement and it is thus our
shared belief that the remaining gaps could be bridged with the resumption
of negotiations following the Israeli elections.”®

'The incoming prime minister, Ariel Sharon, did not restart the talks—
but he started much else. His armed visit in Jerusalem, accompanied by Is-
raeli armed forces and widely described as “provocative,” popped a cork from
a bottle that had been filling with pressure for years. It was not only the
continuation of the Israeli settler-colonial occupation of the West Bank, Je-
rusalem, and Gaza Strip that fueled Palestinians’ frustrations. (The number
of Jewish settlers doubled during the first decade of the Oslo process and tri-
pled in the second decade.?’) The Palestinian leadership’s inability to induce a
real peace with Israel was also a source of frustration. Their failure to achieve
true sovereignty had severely reduced their credibility in the eyes of many.
Many aspects of the leadership’s privileged lives increased the popular resent-
ment toward them. Politically, their apparent willingness to act as a security

force that prioritized Israeli interests over those of their own people was seen
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as particularly egregious. Socially, the stratification of society that saw PA
officials designated as “VIPs” with “special privileges”—such as being able
to move through checkpoints and borders without being accosted by Israeli
soldiers—was another offense. And economically, their financial successes re-
sulting from business deals with Israel stood out as unfair and immoral. The
second intifada was an anticolonial rebellion that included among its targets
the comprador that many saw the Palestinian Authority to have become.
The NSU team understood these dynamics very well. They knew the va-
riety of attitudes that regular people had toward the Palestinian Authority
forces and the leadership. Living in the West Bank, they had also experi-
enced many of the same frustrations as other Palestinians deprived of their
freedom of movement, subject to arbitrary violence, at the mercy of armed
soldiers shooting and imposing curfews. They knew their job was to trans-
late hard-to-believe facts of daily life (to many outsiders at least,) into terms
Westerners could understand. International law was the language of com-

mensuration they knew best.

'The Mitchell Fact-Finding Committee

Just a couple of months after the second intifada began, while the nego-
tiations were still under way, yet another fact-finding commission was dis-
patched to Palestine. Officially called the Sharm el-Sheikh Fact-Finding
Committee, US president Clinton called for this investigation at the conclu-
sion of the Middle East Peace Summit at Sharm el-Sheikh. Better known as
the Mitchell Committee after US Senator George Mitchell who chaired it,
the investigation team released its report on April 30, 2001, about six months
after it was established with a remit to develop recommendations for ending
the violence and finding a path back to peace.

International law was a shared language for all the participants, but its
significance, the weight it carried, was very different for each. This was the
seesaw of liberalism—prioritizing international law in one moment, nation-
state sovereignty the next; freedom of expression in one instance, prevention
of incitement in another—in which the various values never quite teeter on a
horizontal plane.? International humanitarian law grounded the Palestinian
representations to the Mitchell Committee that were articulated by lawyers
who tried to keep the Fourth Geneva Convention and UN declarations the
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tractor beam that would focus political efforts toward Palestinians’ rights.
But for the Western investigators, international law was, variously, a threat, a
distraction, a political hindrance, or a droning language that they had heard
before and could mostly ignore. These differences did not become clear until
the report was issued, however. In the fact-finding process, the liberal com-
municative framework kept the Palestinian representatives and their investi-

gators acting in a spirit of cooperation and occasional bonhomie.

Professionals Speaking to “the Western Mind”

More than a common legal language, what brought the examiners and inves-
tigated together was their belief in the importance of democratic listening.
'The performance by both the committee members and the Palestinian rep-
resentatives of their sympathetic, open-hearted, and open-minded approach
created relations of trust. On both sides of the investigation line, there was a
clear recognition that developing sympathy was a vital aspect of the interac-
tion. This meant being sensitive toward their counterparts and toward the
people who gave testimony. There was a common belief that the work of the
committee happened on the interpersonal level, where the “facts” found their
meaning. Many of the investigators thought that to achieve real understand-
ing, the narratives, experiences, and feelings of all the people involved had to
be attended to.

Those presenting the Palestinian perspective to the committee wanted
their narrative, their perspective, to be heard and understood. This common
understanding was developed through similar professional status, as well as a
Western background shared by the committee members and the NSU team
that guided them around Palestine. The Palestinian representatives produced
clear and well-organized presentations for the committee, and the investiga-
tors recognized and appreciated this. Expressing themselves in the appropri-
ate way in order to be heard by “a Western mind,” as one committee staft
member described it, entailed a performance of a class-specific habitus that
the Palestinians especially had to enact. They intentionally cultivated per-
sonal relations with the committee members by spending time with them in
social settings. They put effort into trying to “stoke empathy” among the dip-

lomats. Their friendliness and educated, articulate manners facilitated this.
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That the investigators and Palestinians shared a legal-professional deport-
ment and enacted values associated with liberal democracy encouraged them
all to believe they were doing their jobs effectively. Although professionalism
eased the cultivation of sympathy, however, it could not equalize the imbal-

anced structures of politics.

'The Performance of Democratic Listening

Of those involved with the Mitchell Committee who I interviewed, none
could quite recall how the idea for the fact-finding investigation came about.
It seemed to result from a request from the Palestinian side for a UN inves-
tigation of the issues around Sharon’s visit to the Temple Mount/Al-Agsa
complex. One committee staff member understood that the Israelis “were
very suspicious of non-US actors overseeing the commission,” and another
reported that the Israeli Ministry of Defense feared that the committee
would “recommend that certain Israeli uniform personnel be referred to
some sort of international criminal judicial sort of thing.” The compromise
allowing the Israelis to dodge what they feared might be a more potent in-
ternational intervention was US President Bill Clinton’s appointment of a
commission, which had a broad, less-defined mandate. This was intended
to divert attention away from any UN commission that would stress Israel’s
obligations under international humanitarian law.?’ Although the Palestin-
ian leadership wanted the commission, it was not until the Isracli-Palestinian
negotiations ended without resolution that the fact-finding mission moved
from being, as one NSU lawyer saw it, “a side-show” to being “the only show
in town” after Sharon’s election.

Alongside George Mitchell (a Democrat), the commissioners included
Suleyman Demirel, former president of Turkey; Thorbjoern Jagland, Nor-
wegian minister of foreign affairs (and former prime minister of Norway);
former US senator Warren B. Rudman (a Republican and “a strong supporter
of Israel’s earlier right-wing governments™’); and Javier Solana, secretary-
general of the Council of the European Union. The “principals,” as they
were referred to, served in their individual capacities but were also national
and international representatives. In bringing together this international

group, with the backing of the United States and under the chairmanship
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of George Mitchell, the committee imparted gravitas to its work and find-
ings. It also reconfirmed the authority of “the international”in overseeing the
Palestinian-Israeli conflict.

The principals each had staff’ that helped them conduct research in the
field and, in some cases, assisted in drafting the final report. They mostly ap-
pointed people they knew and included some people who had previous knowl-
edge of and experience in the Middle East and some who did not. American
staff members included a former US Army officer of a Republican bent, US
Senate staff, and a member of the Foreign Service. On the Norwegian team
were people who had varying levels of experience with and knowledge of Pal-
estine and other conflict zones. The principals and most of their staff were
men and mostly middle-aged; all people who had made politics and the law
their career. One was an MI6 agent, and at least two had, at the time of the
committee or after, active commercial dealings in the Middle East as leading
members of international business consultancies and project finance firms.!

Perception of the Mitchell Committee’s integrity and “moral authority”
was partially guaranteed by the stature of the five principals, especially the
international reputation of Senator Mitchell, who 7IMFE magazine named
as one of the one hundred most influential people in the world in 2008. He
was renowned for his “extraordinary diplomatic skills” and deft shepherd-
ing of the Good Friday Agreement, the pact that was to end the conflict
in Northern Ireland. One Palestinian politician proclaimed Mitchell to be
a good man.3? “You could feel that he was a balanced man,” he said, some-
one who was not influenced by outside pressures. Palestinian representatives
who I spoke with uniformly praised the committee’s balanced and open-
minded approach. Some of these evaluations about the Mitchell Committee
were familiar, common to talk about commissions the world over. That they
should be “fair and objective” is a core claim, demand, and even prerequisite
for investigative commissions generally. But what was unique in the Mitchell
Committee’s performance was its emphasis on a kind of democratic listening
practice that included not just hearing a representative sampling of Palestin-
ian society, but specifically a sensitive listening.

This entailed a democratic and researcherly thoroughness that was proved
by listening to the views of a wide cross-section of people on the ground. The

American team thought they had to be able to say that they actually did



THE SILENCES OF DEMOCRATIC LISTENING 191

“visit the place where the incident took place that inspired the whole rebel-
lion,” even though visiting the Al-Aqsa Mosque complex stirred the ire of
the Israelis and was seen by some committee members as an unwise provoca-
tion. The validity of the report required that they “be seen being out there”
among all the various groups so it would not be regarded as “just a high fly-
ing report, made by some academics in Washington.” For a Norwegian staff
member, it was essential that the public knew the committee had observed
things firsthand.

Unlike earlier fact-finding groups—Ilike the King-Crane Commission,
which tried to claim in the statistical language of positivist science that
its investigations covered a “representative sample” of public opinion—the
Mitchell Committee spoke about being good listeners. It was the quality of
the hearing as much as the quantity that they thought mattered. The com-
mittee members knew that they must publicly perform their openness as
much as they had to be open to hearing multiple perspectives. It was an
expectation of the Palestinians too. A senior Palestinian politician was con-
fident that the committee could “send an important message to the people”
that “the international community is prepared to hear their views,” which
itself could contribute to ending the violence.

Some members of the fact-finding team emphasized the importance of
bringing a kind of ethnographic sensibility to their work. What these liberal
listening subjects believed they had, and were required to have, was a certain
empathy that would allow them to understand and respect the different sides’
“narratives.” One staff member who had extensive experience in the occupied
Palestinian territory had lived there long enough to understand the sensitiv-
ity that Israelis and Palestinians have to the language that is used to describe
things. He knew about the heavy “symbolism” (in his terms) that different
labels can carry. (The question of borders should be addressed as the neutral
“internationally recognized” borders, for example, and not as Israel’s “defen-
sible” borders.) Walking in the shoes of people living through the conflict
was an essential part of fact-finding because “unless you can really grasp the
nature of the narratives, at least try to understand how people are processing
these events,” the facts become merely an almanac of happenings.

All participants in this fact-finding exercise knew themselves to be per-

forming for different audiences. They understood that they had many messages
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to deliver, and that they must communicate in a variety of idioms. But each
side across the investigatory divide had to prove their credibility according to
different criteria, as has been the case in every investigative commission to
Palestine. The Westerners and Palestinians had judged the demands of these
performances in similar terms. They referred to similar liberal ideals that an-
chored these requirements within the democratic communicative framework.
Having a voice and being heard “is a crucial part of being a free and equal
political being.” Just as the Mitchell Committee knew they must try to hear
democratically, the Palestinians wished to be heard, to have their narrative val-

idated. It was part of what motivated their participation in the investigation.

Hopes of Being Heard

The prospect of being heard is one of the carrots of hope that commissions
dangle. The promise of being able to assert a narrative and receive a “fair
hearing” is a particularly valuable and powerful one for Palestinians. As in
many colonial contexts, the expurgation of “the native” happens across many
registers, through a variety of genres. The freshest instance of such narra-
tive suppression was the deletion of the Palestinians’ positive contributions
to the peace negotiations with Israel, which had been ignored or denied.
'The negotiations’ collapse had been advertised as being the Palestinians’ fault,
yet another erasure of the Palestinian experience.3* After that, the Mitchell
Committee appeared as a crucial opportunity for the Palestinians to be heard
on an international level.

Naima, an NSU lawyer, saw their presentations to the committee as a
chance to head off what she expected the Israelis to say about the intifada.®
She had predicted that they would try to take it out of political context and
turn it into a story of racism, of Arabs hating the Jews. They would portray
it as having been caused by there being “something wrong with the Arabs’
DNA,” she said a bit sarcastically. Another NSU lawyer explained his hopes
that the committee would offer “a vindication of [their] factual narrative.”
He expected the committee to conclude that the Israelis’ contention about
the Palestinian Authority’s responsibility for starting the second intifada was
“not a correct story.” He wanted them to validate the Palestinians’ assertions
“that the violence was both a reaction to Israeli intransigence at the negotiat-

ing table and to Israeli provocations after September 28, 2000 [when Sharon
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made his provocative visit to the Al-Haram Al-Sharif complex]. That it was
not planned by the Palestinian leadership.” The final report did in fact do
this. To achieve this narrative confirmation, they knew they had to express
the facts in the most professional way. As Naima said, they had to break
down the false and typical narrative that framed everything as being a result
of “Arabs hating Jews, all about a centuries-long conflict.” Claiming the lan-
guage of objectivity, they would present well-researched facts about deaths,
injuries, and destruction caused by Israeli force, within a historical and legal
narrative that would explain the Palestinian side of the story and its context.
And this they did. NSU lawyers who I spoke with expressed a palpable
pride in the professionalism of their work, and they were widely recognized
as being an impressive and effective group, especially in the period of the
negotiations and during the Mitchell Committee’s tenure. Members of the
committee praised the NSU for its intelligent presentations. George Mitch-
ell described the NSU staff members as bright and able. One American com-
mittee staff member said, “The Palestinian side was indeed quite systematic,
prepared to interact with us, prepared to facilitate any kind of contacts we
might want to have, very open, very above board.” Their competence was
especially apparent in comparison to some others who the committee met.
A few members of the committee described the off-putting behavior of
their Israeli counterparts and some Palestinian political leaders. To illustrate
this distinction between the NSU members and others of their interlocutors,
one of the staft described for me a first meeting with members of the Israeli
Ministry of Foreign Affairs. An Israeli spokesperson encouraged the com-
mittee to see themselves as being among those like themselves. The Israelis
told them: “We are like you. We're the outpost of the democratic world. We
share your values. We can talk openly.” He claimed the liberal communicative
framework to be an Israeli and Western one, explicitly excluding Palestinians
from it. When this spokesman shifted to talking about the Palestinians, he
showed the committee how different the Israelis really were—at least in the
eyes of some on the committee’s team. The Israeli Ministry representative
warned them about the Palestinians: “When you come to the other side, you
must understand what kind of people you are speaking to. They lie. That’s
how they are. You can't trust them. You can't trust a single word.” The com-

mittee member commented to me that this racist commentary was “so gross”
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and went on to contrast this experience with those they had with the NSU
team in Ramallah. These were “very pleasant people. They really were like us.
From Canada, other Western countries. It was a highly sophisticated, relaxed
team. More like us than what we had experienced in Tel Aviv.”

'The NSU team possessed the social capital and class habitus that allowed
the committee members to sympathize with and like them. They spoke elo-
quently, with confidence and humor. They wore nice suits. But it was more
than the NSU lawyers’ good looks and charm that won over the committee
members. What captivated many was their ability to translate the Palestin-
ian experience in a way that could be understood and believed by outsiders.
One of the staff told me he had been impressed by the Palestinians’ self-
representation to the committee because they did not “overdo” it. As some-
one who had lived in the occupied Palestinian territory and had studied the
situation from close up, he had noted a tendency among Palestinians to pile
on their stories of victimization and stress the Israelis’ wrongdoings. While
he acknowledged that what they expressed was “true,” he also recognized that
it could have a stultifying effect on listeners. “It becomes so massive. [ What
Palestinians tell you] becomes so much that you don’t necessarily . . . You ask
if it can be true. Or is it theater? It is true, but. . ..” In contrast to what one
might hear on a typical visit to somebody affected by the occupation, instead
of overwhelming the investigators, the Palestinians made a “factual impres-
sion” because, he said, they knew how to talk effectively to outsiders.

The NSU team worked hard to present to the Mitchell Committee reli-
able data within water-tight legal arguments guided by the precepts of hu-
manitarian law, by reason and an ethos of fairness. They sought to ensure that
even the testimony they facilitated be democratic, channeling it from a range
of Palestinian individuals and political representatives. Presentations by po-
litical leaders and representatives seemed to have left the worst impression
on the committee, however, with then president Yasir Arafat coming in top
as the least effective interlocutor for the Palestinians. “You would try to ask
him something, he starts with a couple sentences that make sense, and veers
off onto something that gives the impression of him not being a rational,
clear-thinking person. I felt sorry for the Palestinians having such leader-
ship,” one committee member told me. Several of the committee members I

spoke with recounted a specific meeting that featured Arafat’s tirade about
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the “Romanian” or “Roman” trees. Arafat had been referring to a recent in-
cident when Israelis destroyed an olive grove. Burning and chopping down
Palestinian olive trees is a practice common to both the army and Israeli
settlers, a practice that has devastating consequences for the livelihoods of
Palestinian farmers who rely on this crop.*® Olive trees, with their firm and
ancient rootedness in the land (dating back to Roman times), are also an im-
portant symbol for Palestinians, representing their steadfastness in inhospi-
table soil.’” But Arafat had expressed the issue in garbled terms that required
explication from the NSU staff in the room.

Some American staff members also commented on the meeting they
had with Marwan Barghouti. Barghouti was a political leader in the main-
stream Fatah party who had become prominent during the first intifada and
was elected to the Palestinian legislature in 1996. Also active in the second
intifada, Barghouti was convicted in 2004 by the Israelis on five counts of
murder in a trial that the Inter-Parliamentary Union judged was not fair.®
In their 2001 meeting with him, the Americans encountered Barghouti as
someone “with blood on his hands,” adopting the terminology Israel uses to
demonize Palestinian violent resistance. Although one American apparently
left the encounter feeling like “he wanted a shower after that meeting” be-
cause Barghouti “was a person that you knew was responsible for a lot of the
violence,” another acknowledged that Barghouti “told an interesting story”

and had “an interesting perspective.”

If you set aside all of his alleged sins or acknowledged sins or crimes, he
was a compelling person. There was a dynamic to his style. He defended
what Palestinians had done violence-wise. He defended it with arguments
that were attempting to justify the violence in response to Israeli transgres-
sions or actions or something. And he did it in a way that I remember
thinking, “If I dido’t know. If I wasn't in this capacity. If I didn't know the
Israeli side of the story, I would believe him, as a Palestinian citizen.” He
had the ability to make it seem like it was all justified. He was able to pres-
ent the Palestinian case for violence in a straightforward way. I think he

had the ability to convince others.

But this American’s knowledge of “the Israeli side” compelled him to hear

the evidence in a particular way. He recognized Barghouti as a political
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leader who might have to be engaged with, but was apparently not convinced
by the Palestinian argument, reiterated by many, that armed resistance is a
right guaranteed by international law.%’

Beyond the meetings with what one NSU lawyer described as “the talk-
ing heads,” the Palestinian team took the committee to see things in the
West Bank and the Gaza Strip too. They included meetings with Palestinian
business owners, officials, mayors, and “a good cross section of intellectu-
als,” as an NSU member described them. They heard presentations by other
experts employed by the NSU on core issues such as settlements, which was
a major problem that the Palestinians wanted to stress to the committee.
Hearing from Palestinian victims of Israeli shelling left a strong impression,
especially on some members of the American team who had no prior experi-
ence of Israel and Palestine. As an indication of how underinformed at least
one member of the American team was, he expressed shock that the US
media did not convey the kinds of stories he was hearing in the occupied
Palestinian territory.

What swayed each one of the investigators, at least in the moment of
hearing testimony, was variable and to some extent overshadowed by their
preconceptions and political leanings. The visceral and emotional way that
some of the committee staff processed the information they received had
various effects. From being physically repelled by an elected Palestinian
leader to being filled with disdain or pity for another, these fact-finders
were hardly neutral in their evaluations. One American staff member be-
trayed his bias most explicitly when he expressed surprise after I asked him
it he had done any special research on Israel, realizing in the moment of my
questioning that he had not considered there to be much need. What little
information he received on Israel from CIA analyst briefings “fit the per-
ception that you had an established government fighting against terrorist
attacks,” so it was not necessary to “second guess the [Israeli] government’s
decisions in particular instances.” He spoke explicitly about the fact that
because Israel was “an established ally” and because “it’s a partner fighting
against terrorism . . . there’s less that we do analyzing what their govern-
ment does.”

On one field visit, the Palestinians took the committee to hear from

a Palestinian businessman. He began by assuring them that he would not
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repeat an account of the complex problems his colleagues had described to
the committee. Instead, he wanted to talk to them about taking his children
to school. It was an example of how the NSU and other Palestinians sought
to humanize their life under occupation, to relay this experience in a way
their Western interlocutors could understand. It had an impact, as became
evident when a committee participant recounted to me this businessman’s

testimony as if he had heard it only yesterday. The businessman told them:

I take my kids to school. I go through two checkpoints. Then again in the
afternoon when I fetch them. Everyday. And the Israeli [soldiers] there are
usually the same. What happens to me most of the time: I get there, they
verify my papers. They might frisk me. . .. It’s no major problem. . .. But
then there are the days when somebody decides, “Now we're going to show
these guys.” They put me on the ground. Made me lie down, face in the
road. And then they started prodding me. Kicking me with their boots to
check if I have got anything [hidden]. My kids are sitting in the car look-
ing at this. They’re looking at their father. Who is their father for them?
Their hero. And they see how their hero is being treated by these people.
Can you imagine what is left in them of anger and frustration and humili-

ation at that age? For no obvious reason.

“What we remembered was this story of this man,” the committee member
said to me. In a tone still tinged by remembered astonishment at the busi-
nessman’s harrowing story calmly told, the diplomat assured me: “And he was
right. He wasn't exaggerating anything. This very simple thing: How do my
kids see this? That made an impression.” It was one among many moments
of sympathetic connection—a moment of listening and being heard—that
influenced how investigators interpreted the broader situation.

The Palestinian representatives’ methods of making their arguments
heard worked in many ways. Points of international law presented profes-
sionally and stories of suffering appealed to different committee members,
opening them up to an understanding of Palestinians’ experiences of occupa-
tion. All the pieces of the “liberal communicative framework” were in place:
the open, equal, free, and balanced listening. But being heard is not the cen-
tral quandary of political change; it is liberalism’s ideological obfuscation that

makes it appear as such.
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Legalizing Politics?

International law is an effort to systematize the definitions of acceptable and
unacceptable human suffering, to designate the humans who have the right
not to suffer and those whose suffering must be tolerated. It is a field of
contestation in which antagonists seek to impose their definitions of what
is acceptable by aligning them with what is perceived to be right, just, and
universal. As a language that pretends to be universal, international law offers
Palestinians—as it does any subaltern group—a political Rosetta Stone that
should translate their particular conditions of injustice into a language even
Americans could hear.

But participants in the Mitchell Committee process held different per-
spectives on the significance of international law in—and in contrast to—
politics. These discrepant views, which might be glossed as “realist” and
“idealist,” reveal something important about the faith that international law
inspires in some and the ideological function it plays to obscure from con-
sideration values and forces outside its own structure.*’ Many in the NSU
were dedicated to international legal language and mechanisms because they
believed that they accorded with Palestinian aspirations, which were in line
with notions of universal rights and international norms. In every era of con-
flict with Zionism and Israel, Palestinians have looked to international law as
a language to express and give credence to their political aspirations, which
fit like a hand in a comfortable glove. As Chapter 4 showed, the decades of
high Third Worldism fortified this symbiotic relationship even further, just
as the saturation of international political discourse with human rights lan-
guage did in the 1980s and ’gos.*!

In contrast, some involved in the Mitchell process believed that inter-
national law was a “drug” that left Palestinians flailing ineffectively within
a self-referential system. And in the end, although the Mitchell Committee
was exposed relentlessly to legal arguments, the report recommendations did
not rely on international law. Instead, the report couched its analysis in a
feather bed of sympathy for the frustrations and pains of the Palestinians and
Israelis. It was aligned, finally, with the American perspective and the most
recent political framework, the Oslo Accords, a set of agreements that also

did not abide with international legal principles.*
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Injecting Palestine with International Law

From the accounts I heard from those who were involved in the Mitch-
ell Committee, Norway played an important role in the committee’s work,
balancing the Zionist sympathies of the Americans with a greater firsthand
knowledge of the Palestinian situation. The Norwegian government also
helped establish the NSU. Alongside the governments of the UK, Denmark,
the Netherlands, and Sweden, Norway continues to support the NSU finan-
cially.® The NSU was a novel experiment to boost Palestinian legal expertise
that might allow them to compete on a more even playing field at the negoti-
ating table with Israel. External evaluators praised the NSU for demonstrat-
ing to the Palestinian leadership “the benefits of utilizing professional legal/
policy work as part of preparation for and conduct of negotiations.”* Its
establishment was instigated by a sense that the Palestinian negotiators did
not have capacities equal to those of the Israelis. They had, it was believed by
Westerners involved, neither the experts in international law nor the neces-
sary machinery for collecting information required to back up their argu-
ments. It was an explicit part of the NSU’s job description to sensitize the
Palestinian leadership to the need for a more professional approach to the
negotiations.” The Norwegian government believed that if the negotiations
were to have any chance at all, this imbalance in professional capabilities had
to be addressed. The Palestinian negotiators needed the technical knowledge
of key issues that were central negotiating points, such as water resources
and water rights. In addition to the NSU’s team of legal advisors, a bevvy of
technical experts was also employed by Adam Smith International, the Brit-
ish contractor that managed the NSU.#

From the perspective of the NSU lawyers, a central component of their
professionalism was the solidity with which they grounded their writ-
ten submissions in international law. That they made their arguments with
strong legal standing was a point of pride, a professional requirement, and,
in their view, a testament to the rightness of their political and moral posi-
tion. And yet, many of the American staff on the Mitchell Committee were
unimpressed by the legal arguments and instead were most aftected by the
human dimension of the presentations and tours. They took the NSU’s writ-

ten submissions with a grain of salt, as one staff member told me, because he
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thought they knew what they could expect from both the Palestinians and
Israelis. It was, the American said, just “cold, dry paper.”

'The unequal significance that different participants accorded to the cold
letter of international law is contradictory in several ways. It was initially
a European initiative to infuse Palestinian negotiating politics with legal
expertise, expertise that was then dismissed as irrelevant by key Western
players. Although this proficiency was appreciated, during the negotiations
with Israel and the Mitchell Committee, the actual substance of the legal
arguments was often disregarded.*” But the legal form remained paramount.
Although the committee’s report insisted that the committee was “not a tri-
bunal” and did not have the mandate to “determine the guilt or innocence of
individuals or of the parties,” there were many law-like features of the fact-
finding process.*® Some of that had to do with the people involved. Sena-
tor George Mitchell had been a justice before becoming a senator. One of
his staff observed that Mitchell’s approach to the committee’s work was like
that of a judge. As the committee discussed how to go about its work, an
early idea was that the members would review “briefs” from both sides, which
they did end up doing. They also heard testimony from regular people who
had been hurt by the other side and talked with political figures and other
spokespeople. Similar to the practice of bringing victim impact statements
to sentencing hearings in the United States, the Palestinian representatives
also introduced the committee to individuals who had been harmed in Israeli
attacks to help the members understand the human dimension of the written
materials and legal arguments they received.*’

The people involved in organizing the Palestinian written submissions
and testimony were also mostly lawyers. They too saw the process in a legal
framework. In response to my question about why the Palestinian written
submissions to this committee relied heavily on the Fourth Geneva Conven-
tion and international humanitarian law, one of the NSU lawyers said: “It’s
the law, and we are lawyers, and that’s what one does. The law is very much
seen as a genuine part of the Palestinian narrative. By using the law, we were
using tools, terms that were at least familiar to the Palestinian leadership. It’s
in keeping with the traditional way Palestinians have done things.” This work

was in their “comfort zone,” another Palestinian lawyer told me.
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The legalism of the Mitchell Committee framework and Palestinian ar-
guments to it was central to the fact-finding process, but not to the final re-
port. And in that discrepancy lie important clues for understanding the ways
legal norms function, how diplomacy and politics overpower law. Lawyers for
the Palestinians insisted that international law should be the starting point,
the framework, the moral basis for the committee’s report, its recommenda-
tions, and any future negotiations. But, to the political people involved, the
legal arguments were, at best, not something they could use and, at worst, a
distraction.

International law was the mantra of the Palestinian written submissions.
Their not-so-brief briefs insisted that international law was the correct “con-
text in which facts must be examined.” More than just the context or frame
of reference, international law—specifically, Israeli transgressions of those
laws—was at the very root of the conflict. “The current crisis is not a result of
‘misunderstandings’ as much as of a failure to recognize the universal appli-
cability of international law,” the Palestinian brief explained.”® A Palestinian
lawyer explained that their “whole focus was to make sure that we go back to
the root causes, which is occupation, and that the UN has a basis for resolv-
ing the issue. [To show that] this is not just another conflict over disputed
land. This has a history.”

The second of the Palestinians’ written submissions cited large spheres of
Israeli activity that exemplified Israeli lawlessness, foremost among which was
the acquisition of territory by force. Also highlighted was Israel’s “use of ille-
gal military orders and the sanctioning of unlawful policies,” and “the routine
flouting by Israeli military personnel of even these unacceptable standards,”
resulting in human rights violations.” Another of the documents explained
that the Palestinians had no faith in peace negotiations because Israel has not
upheld UN Security Council Resolutions 242 and 338, which called for the
peaceful resolution of the Arab-Israeli conflict through territorial compromise.

An explicit goal for the NSU team was to obtain from the committee
“normative statements” about international law. They wanted the commit-
tee to declare what many lawyers and previous UN resolutions and inves-
tigations had recognized: that settlements are illegal, and that the Fourth

Geneva Convention applies to the Israeli occupation and dictates how they
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should manage it. The NSU knew that Israel’s practices, during the intifada
and before, were in breach of international law, and therefore, they asserted,
“Palestinians have no fear of an unflinching and hard look at the root causes
of this conflict or of a fair analysis of what has transpired within the context
of international law.”?

Omar Dajani was one of those involved in preparing these written sub-
missions. He was part of the NSU during the negotiations and throughout
the time of the Mitchell Committee, eventually going on to become a law
professor at a university in the United States. His insider status afforded him
details about how the Israelis and Palestinians framed their claims during
the negotiations, which informed his analysis as a legal scholar. His evalua-
tions and arguments offer important information about how international law
functioned in this political setting. Even more, they yield insights into the way
that faith in international law persists, including in Dajani’s own convictions.

In his fascinating examination of international law in the Israeli-
Palestinian negotiations, Dajani makes the case that “international law’s in-
fluence . . . derives from the normative force of the ideas it embodies and its
capacity to legitimize negotiated outcomes in the eyes of other international
actors and domestic constituencies.” In other words, international law out-
lines standards of behavior based in certain principles and values, and those
who are seen to uphold those standards in political negotiations can make
people side with their negotiating position or derive legitimacy because those
norms are seen as good and right.>* In his widely cited article, “Shadow or
Shade—The Roles of International Law in Palestinian-Israeli Peace Talks,”
Dajani recounts that the Palestinians consistently resorted to international
law as fundamental principles for their demands or starting positions. The
Israelis, in contrast, tended to reject international law as inapplicable or too
vague. The Palestinians’ position reflected the fact that international human
rights and humanitarian law forbid many Israeli practices carried out against
Palestinians in the occupied Palestinian territory.

At the heart of international humanitarian law, the Fourth Geneva Con-
vention is a significant reference point for Palestinian claims. Among other
prohibitions, it bans an occupying power from transferring parts of its popu-
lation into the territory it occupies, as Israel has been doing by establishing

settlements in the West Bank and, until not long ago, in the Gaza Strip. The



THE SILENCES OF DEMOCRATIC LISTENING 203

existence of some 800,000 Jewish Israelis in the West Bank and East Jeru-
salem living in 240 settlements, or so-called “outposts,” might be evidence
enough that this international legal norm is more of a suggestion than a
reality.® But the Fourth Geneva Convention relevant to the protection of
civilians in times of war, alongside a long list of other international legal in-
struments, remain key pillars of Palestinian political discourse, fundamental
principles used as reference points for their arguments.

Dajani’s elaborate analysis makes clear that during negotiations both the
Israelis and their American backers did not consider themselves bound by
the international legal principles, which the Palestinians were trying to mo-
bilize. Despite this and the fact that he recognized the force of international
norms as deriving from the faith that is invested in those norms, Dajani still
concluded his article with a plea to the international community to “clarify
the content and implications of international legal rules . . . and to impose
costs on the parties for noncompliance” as a means of extending the law’s
influence.’® Like many other professionals in the field, Dajani maintains that
there is a positive role for international law to play in achieving peace.”

If his academic writings are an accurate indication, Dajani’s commitment
to international law persists. But other lawyers at the NSU had lost faith in
it. Among the latter was Rabih. He was, during the time that I knew him,
considered by some colleagues to be among the more cynical of the NSU
group. He had not personally expected much to come from the Mitchell
Committee, he told me. What he anticipated was “what you expect from
every other commission—to present something. It was interesting insofar as
it obviously had high-level American backing, represented by the composi-
tion of the group. So we thought of it as a high visibility PR effort at that
point.” He had been working with the NSU for a year, and some among the
Palestinian leadership were, in his words, “jaded.” It was in this period that

he was becoming, he said, “very political in my approach to things, less legal.”

I have become very allergic to the law in dealing with the Palestinian-
Israeli conflict. I think it’s useless. That’s the bottom line. It’s a drug. It’s
where you go for your comfort zone. “The law is with me.” Brilliant. But it’s
not about the law. It’s about power. With the little power you have, how do

you position yourself where you can actually shape [things].
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Rabil’s views aligned with those of a Mitchell Committee staff member.
Although he was clearly and explicitly sensitive to the Palestinian situation,
and he understood why they emphasized the moral and human dimensions
of their plight, in his assessment of the Palestinian approach to this commit-
tee, the staff member gently criticized what he thought was the Palestinian

overemphasis on law to the detriment of a focus on politics.

As always the Palestinians were dumping international legal arguments on
this. . . . There are some people who thought international law should be
the end all and be all of an argument or political position. And others that
recognize that politics is something else and happens somewhere else. In-
ternational law can be part of the narrative, but it couldn’t be the starting

point for the Palestinians because it’s not where the Israelis were.

This committee staffer reverted to a language of politics and pragmatism
that construed political possibility as being defined by the stronger party, the
Israelis. He recognized the Palestinians’ desire to shape the report around
Israeli breaches of international humanitarian law, but to reengage the politi-
cal process, the conversation could not take international law’s principles as
preconditions.

In making the distinction between “political” and “legal,” or between
power and law, Rabih and some others were insisting on a theory of how
political change comes about that was distinct from that of Dajani and other
colleagues. Those with a self-declared “political” viewpoint believed that in-
ternational law was either irrelevant or had to be set aside for political prog-
ress to occur. Those who insisted on international law as the necessary bed-
rock for solutions knew themselves to be part of a political process. But they
had far less willingness to relinquish prior agreements and rights. They held

on to their position because it was inscribed in international law.

Conclusion: International Law as Belief System
It is here that international law becomes apparent as a self-referential belief
system. The moral and political rightness of international law is clear for
those, such as some Palestinians (and their advocates), whose existing politi-
cal arguments and demands are supported by international law. Their politi-

cal demands, which are specific and narrowly relevant to their own context,



THE SILENCES OF DEMOCRATIC LISTENING 205

converge with law that is underwritten by a claim to universality, justified
as being the result of international consensus. These Palestinians mobilize
international law in a manner that upholds the “illusion of rational consensus
around law that is meant to isolate law from power, morality, antagonism and
the plurality of interests.”® The double and apparently contradictory gesture,
which partakes in the “fight for an international Rule of Law [that] is a
fight against politics [that furthers] subjective desires,” but on behalf of a
specific political position, is not the primary object of critique among those
like Rabih and the staff member who held the pragmatist position. What
they derided or refuted is the “liberal impulse to escape politics” that happens
through an assumption that international legal rules exist with authority be-
yond themselves, beyond politics, and beyond particular contests.®® None of
these participants would deny the essentially agonistic—political—nature of
the problems to be solved in this context. What they differ on is the author-
ity of international law and what role it should or could play in the processes
of political resolution.

As previous chapters have shown, for many decades Palestinians have
been insisting on international humanitarian and human rights law as neces-
sary bases for a just peace. As each new crisis invites efforts by the interna-
tional community to manage the situation, new generations of Palestinians
and their representatives arrive to reassert the centrality of international law.
With demands for Israel to abide by its “legal obligations and its responsi-
bilities under the Fourth Geneva Convention relative to the Protection of
Civilian Persons in Time of War of 12 August 1949,” they repeated a version
of these efforts to anchor the articulation of their political vision in inter-
national law during the Mitchell Committee.®? And the results were much
the same as what previous exertions yielded: more of the same destructive
status quo.

Continual appeals to international law—despite its minimal returns—by
people who were neither naive nor ignorant highlight two significant and in-
tertwined dimensions of international law’s allure. One is its status as a belief
system, and the other is its power to convey a validated narrative. In explain-
ing his argument that international law is a belief system, Jean d’Aspremont,
a professor of public international law, highlights the self-referentiality of
the “modes of legal reasoning that are constantly deployed by international
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lawyers when they formulate international legal claims about the existence
and extent of the rights and duties of actors subjected to international law
and the consequences of breaches thereof.”®? What this self-constructed,

self-verifying system requires is a notion of truth that comes not by

reason (rationalism) nor by experience (empiricism) but by the deployment
of certain transcendental validators that are unjudged and unproved ratio-
nally or empirically. This set of validators . . . constitutes what the believers
constantly turn to for ‘revelation.”The self-explanatory nature of these vali-
dators is what allows these validators to acquire a transcendental character

and be displaced outside the social praxis where they have been shaped.®

But in the case of Palestinians, the sources of belief and conviction are
deeper than this. They return to the specificity of the Palestinians’ history and
claims. There is a self-professed tendency among lawyers in general to see the
world through the lens of law and view its problems as able to be remedied
by the application of legal rules. The addiction to law in the Palestinian con-
text can be explained by something more specific, however. In particular, it is
international law’s lavish attention to Palestine and a Palestinian perspective
that convinces many that it is on their side. As Chapter 4 discussed, inter-
national law has provisions against racism and colonialism; it has regulations
that should protect civilians living under military occupation; and the UN
has passed numerous resolutions bolstering Palestinian demands and con-
demning Israel’s actions that adversely affect the Palestinians.

More than giving Palestinian demands a legal validation, international
law offers a venue for the expression and confirmation of the Palestinian
perspective. It provides a rebuttal to the forms of denial that run throughout
Palestinian history—the denial of their political subjectivity, their national
peoplehood, their national rights to independence and all individual rights,
their innocence, their on-the-ground experiences of discrimination, dispos-
session, and violence. In hoping that the committee would issue “normative
statements” about international law, representatives were hoping for confir-
mation of Palestinian positions, claims, and experience. They were hoping for
the amplification of their perspective. And they were relying on an endorse-

ment of international law’s authority as an objective system.
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The Palestinians of the NSU saw the Mitchell Committee as a chance for
the activation of international law and a correction of the narrative of events,
and even the narration of Palestine, in many ways. One lawyer told me: “We
exerted a lot of effort trying to convey to them the frustration on the street
that had brought this to pass. I think we wanted to win that point.” In some
ways they did win that point, insofar as the committee’s report identified
the lack of comprehension on the part of “some Israelis” of the “humiliation
and frustration that Palestinians must endure every day as a result of living
with the continuing effects of occupation, sustained by the presence of Israeli

military forces and settlements in their midst.”*

But the misapprehension
ran both ways, and the compassionate listening and understanding was al-
ways balanced.

As the report observed, the Israelis have feelings too, and “fear, hate,
anger, and frustration have risen on both sides.” For every “point” that the
Palestinians may have won, the report doled one out to the Israelis as well.
While acknowledging some crucial issues such as the need for the Govern-
ment of Israel to “freeze all settlement activity, including the ‘natural growth’
of existing settlements,”® it chided “some Palestinians [who] appear not to
comprehend the extent to which terrorism creates fear among the Israeli
people and undermines their belief in the possibility of co-existence, or the
determination of the [Government of Israel] to do whatever is necessary to
protect its people.” It scolded “each side” for their “perspective that fails to
recognize any truth in the perspective of the other.” The committee’s bal-
anced compassion was manifest in the form and content of the Mitchell
Report, which presented for each summary of the PLO’s “perspective” a cor-
responding description of the Government of Israel’s. For every Israeli al-
legation recorded, the Palestinian denial was listed, too.

'This may have been the committee’s attempt to fulfill the mandate of the
investigation as they understood it. According to George Mitchell, the direc-
tive was “to some degree contradictory: that we want you to find out what
happened and report on it, but don't blame anybody for what went on.”* The
centrality of “a profound sense of victimization in both societies” and their
“skepticism and even denial about some parts of the other’s narrative” was the

first thing Mitchell listed among his “conclusions about the current state of
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Israeli-Palestinian relations.”®” Unlike the Peel Commission report, which
argued that the British governed Zionists and Arabs with a balance ensured
by its technocratic “government by arithmetic,”®® or the British and Ameri-
cans’ derision of Palestinians’ “intransigence” and their demand for compro-
mise made in the Anglo-American inquiry, the Mitchell report displayed a
balance of concern and understanding extended to all parties in the conflict.
The result of democratic listening in this liberal communicative framework
was an effective erasure of Palestinians’ history being subject to a settler-
colonial takeover of Palestine.

Political analyst Mouin Rabbani published one of the few critiques of
the Mitchell report, in which he underlined its problematic ideological ef-
fects. The report, he observed, gave the impression that “the Committee was
investigating a confrontation between equal forces, each equally responsible
for the ‘violence.””® The report, and the investigatory process, was a story of
incorrectly assumed equivalences on every possible level: an assumed parity
among the Palestinian representatives and the Western investigators, lawyers
talking to lawyers, professionals talking to professionals, all people in good
faith seeking change for the better. Once again, this fact-finding commission
brought together people who were sincerely committed to “trying to make a
difference,” people who were “sympathetic and nice,” who “took things seri-
ously,” as one member of the Palestinian legislature described the Western
investigators. They were “fair minded people without proclivities towards one
side or the other,” another Palestinian representative said. The committee en-
gaged people in an exercise of “balanced” assessment and recommendation,
and it was commended for so doing.”

There was an obscuring focus on the notion of balance—the idea that
a “fair” and “objective” view of the situation and solution must give equal
weight to the perspectives, emotions, and demands of “both sides.” Such a
focus always performs an insidious ideological function. Liberal commis-
sioners’ fetishization of the principle of “balance” enabled them to, as Israeli
journalist Meron Benvenisti had predicted, “become one more instrument
for stifling any initiative for examining the actions of Israeli security forces
and for uncovering the truth lurking behind the propaganda smokescreen.””
And they justified it within a liberal ethical framework such that they could
teel good about doing so.
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The Mitchell Committee displayed a mélange of commission approaches.
It was a diplomatic endeavor that issued a technocratic report seeking to
propose political solutions for the return to negotiations. But it was also in-
fused with the sympathetic emotion that has become integral to the human
rights approach of UN commissions. In the end, as with many commissions
before, the contingencies of political life and its constantly shifting tectonics
saw the Mitchell Committee’s report swept away. During its investigation,
both the Israeli and American elections replaced the government leaders
who had signed on to the committee’s formation with their more conserva-
tive opponents. There was no mechanism for implementation of the report’s
recommendations and no meaningful follow-through by the Bush adminis-
tration. In the view of one diplomat involved in follow-up to the committee,
this was because of a “fundamental disconnect between the two leaderships,”
which points to the basic weakness of investigative commissions generally.”?
'The Mitchell Committee’s report became a dead letter.

'This was not a failure of liberalism, but an instantiation of it. It was not a
bad-faith effort on the part of any participant in the process, each of whom
undertook their mission with an earnest conviction that the revelation of ob-
jective fact might nudge the political dynamics in a positive direction toward
a just solution—the faithful assumption underlying all investigative commis-
sions. That the committee report’s “triumph of evenhandedness over passion”
could be so widely recognized and lauded illustrates how liberalism func-
tions, obscuring the deep history of imbalance that underlay that moment’s

violence and rancor.”



CHAPTER 6

The Shift to (rime and Punishment

UN Missions Renewing Hope in International Law

THE MITCHELL COMMITTEE LED to a “road map,” released in 2003,
which envisioned a process for achieving a permanent status agreement. It
did not achieve that goal, and the second intifada continued with redoubled
ferocity. The international community responded by sending commissions in
April 2002 and November 2006, investigating Israeli attacks on the West
Bank town of Jenin and Israeli shelling of Beit Hanoun in the Gaza Strip,
respectively. The Arab League took part too, establishing the Independent
Fact Finding Committee on Gaza to the League of Arab States in Febru-
ary 2009, which investigated violations of international law during the Is-
raeli military offensive (Operation Cast Lead) against Gaza from December
27, 2008, to January 18, 2009. Its mission also included collecting informa-
tion on the responsibility for the commission of international crimes during
the operation. Two months later, on April 3, 2009, the president of the UN
Human Rights Council established another fact-finding mission to report
on the same incidents. The United Nations Fact Finding Mission on the
Gaza Conflict, commonly known as the Goldstone Mission, investigated
the 2008—2009 fighting in Gaza that left some 1,400 Palestinians dead.! In
each case, the nature of the violence and the extent of death and destruction
prompted the investigation. And in each case, international humanitarian

and human rights law was the investigators’ reference point.
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International humanitarian law dictates rules of behavior in wartime
that are supposed to protect civilians. Some critiques of these regulations
maintain that international law promotes the violation of state sovereignty.
Another standard critique, but from a different political perspective, is that
international humanitarian law is used to legitimize state policy more than it
limits state behavior or curbs state violence. The US Department of Defense
Laws of War Manual, published in 2015, is a good example of this deploy-
ment of international law. It provides interpretations of international law
that contradict the international humanitarian legal principle of “distinction”
that requires fighting forces to distinguish between combatants and civilians.
The guidance in this US manual permits “the incidental killing or wound-
ing of such [medical and religious] personnel” if they are “in proximity to
combatant elements.” It also prioritizes mission success and protection of
friendly forces over the protection of civilians.? It is an example of what criti-
cal political scientist Ian Hurd has argued regarding the ways that the he-
gemony of international law is manifest. Legal hegemony has not resulted
in overwhelming compliance with international law, but in the “universality
of law as source of justification and contestation.” In setting the standards
of evaluation and terms of debate, this hegemony reduces consideration of
political and moral questions in international behavior, condensing the “lan-
guage, institutions, and resources of contestation” to those of the law.?

Legalism’s stifling reign over the Israeli-Palestinian conflict is evident in
the standardization of international humanitarian and human rights law in
the UN’s frequent commissions. The black hole magnetism of law that pulls
all categories of people and conflict through its “event horizon” does not re-
duce contestation to the one-dimensional pinpoints of its rules and institu-
tions, however. Disobeying the laws of physics, law yields instead a supernova
of diverse energies, particles, shockwaves, and turbulence that combine for a
time and then fade.

'The social complexity of international law comes into view as it is put into
play in these investigations, shaping the epistemological and moral frame-
works of evaluation and debate. The range of voices and forms of ethical
deliberation in which participants assert the (im)morality of specific modes

of violence, the innocence or criminality of certain categories of people, the
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significance of particular experiences, or the protected status of particular
places animate international law as a language for naming human worth and
social values.

The meanings of law and justice are questioned and asserted through-
out commission proceedings, in the testimonials that the investigators hear,
and in the arguments about the commissions’activities and results. Although
commissions summon a wide spectrum of voices and narratives—from vic-
tims’ tragic eyewitness accounts and human rights workers’ evidence-based
legal arguments to forensic experts’and international legal analyses—a shared
idea of the relationship between innocence, crime, and what is legitimate
punishment appears across them. Repeated throughout the various genres of
testimonial and reporting are core premises of international law: that women
and children are innocent civilians who should not be harmed, that violence
must be regulated and directed, and that violence can be legitimate but only
when aimed at particular targets.

Others have pointed to tensions between legal and moral aspirations as
they are debated in similarly legalistic proceedings such as people’s tribunals,
where “grammars of justice and legitimacy’ that emerged between the ‘legal-
ist’and ‘political’/politico-ethicist’ perspectives” competed.* What the inter-
actions within investigative commissions reveal, in contrast, is the harmony
of these “grammars.” There is, in fact, a convergence of concerns, expectations,
and beliefs underlying the assumptions expressed by commission investiga-
tors and the Palestinians who appear before them. There is a suffusion of
moral discourse into international law as it is practiced through commissions,
and this is what helps sustain Palestinians’ and others’ adherence to its terms
and institutions. This discourse is built around common humanitarian values:
Palestinians and their liberal investigators share a belief that morality, protec-
tion of humanity, and human suffering matter. In the back-and-forth of this
discourse, the common moral substrate of international law becomes clear.

As the history of commissions laid out in these pages reveals, the laws
and language of humanitarianism and human rights became increasingly
prevalent in discussions of the Palestine issue after the UN’s establishment.
In the end, none of these commissions led to increased protection of civilians
or human rights. But each offered a platform from which Palestinians could

voice their suffering, their political demands, and assertions of rights, and
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from which representatives of international legal liberalism could hear them
and express sympathy. Each commission was a forum in which representa-
tives of liberal legalism could reassert the significance of humanitarian and
human rights principles and express their belief in the rule of law that should
protect and uphold them. They functioned to reinforce each other’s convic-
tions and keep hope in an international liberal order alive.

Beyond the rules of this sphere of international law (regarding the protec-
tion of human rights, the principles of distinction and proportionality), ethi-
cal principles were voiced in the testimony and reports that these commis-
sions received. They were also woven throughout the reports that they wrote,
and were asserted in the debates and controversies about them. That human
suffering matters and should be stopped; that Palestinians are humans who
should be treated according to universal human values; and that Palestinians
deserve sympathy for their suffering were common themes, echoing a refrain
long dominant in Palestinian discourse to the outside world.’ The violent
trouncing of those principles, in the Gaza Strip especially, prompted the out-
rage and desperation being communicated in Palestinians’ testimonials, and
the expressions of shock and horror being voiced by the commissioners who
witnessed it. These ethical feelings and principled beliefs were deeply held

and personally meaningful to those involved.

Crime and Punishment

In the conversations staged in and around these commissions, there was also
a growing discourse of crime and punishment. Its volume increased with
mounting assertions that certain acts and forms of violence carried out by
Israel should be categorized as war crimes. The idea that violence against
innocents (especially children) was a way to prove that a crime had been
committed was an assumption that appeared in Palestinian testimony around
the events in Jenin and Gaza. The belief that such crimes should be punished
became most pronounced in the widespread calls by Palestinians and inter-
national human rights organizations for intervention by the International
Criminal Court (ICC). As legal scholars have observed, “it has become al-
most unquestionable common sense that criminal punishment is a legal, po-
litical, and pragmatic imperative for addressing human rights violations,” an

observation borne out in the Goldstone report’s references to international
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criminal law.® In Palestine, these calls for criminal punishment of violations
became more prevalent after the Goldstone report concluded that Israel (and
Hamas) had possibly committed war crimes.

This commission was unique in many ways. The violence that prompted
this commission seemed to have crossed a red line. Also distinctive were
its public hearings, a first among UN fact-finding missions. This was done,
in commission chairman Richard Goldstone’s words, “to allow the face of
human suffering to be seen and to let the voices of victims be heard.”

What was most significant about this commission, however, was the new
and growing emphasis on the ICC as a possible international legal tool for
ensuring accountability and ending Israeli impunity. With the centrality of
the notion of “war crimes” in the Goldstone Mission findings and the focus
on ending impunity in its report, this commission marked a turning point
in the Israeli-Palestinian conflict and in Palestinians’ international legal ap-
proaches to it. Although Palestine’s membership in the ICC did not go into
effect until April 2015, the press towards anti-impunity through international
mechanisms had been developing for some years before that. This was a posi-
tion that Palestinians, their advocates, and international human rights orga-
nizations began to take with increasing frequency.

'The prioritization of international humanitarian and human rights law as
a grounding framework for interpreting the experience of life under occupa-
tion remained constant. Commissions also continued to provide venues for
mobilizing testimonials of suffering, venues where the power of witnessing
was proclaimed to be redemptive. But it was the possibility of seeing indi-
vidual Israeli perpetrators punished as war criminals that sparked hope. With
the public discussion of the ICC generated by the Goldstone report, Pales-
tinian hope in international law was renewed yet again. The ICC has become
the latest answer to the common Palestinian appeal, “Where is the world?”
Many believe it to be the one international institution that might enable the

punishment of crimes and fulfill the moral demand for justice in Palestine.?

The UN Commission That Wasn'’t:

“Massacre” and War Crimes in Jenin

The Israeli attacks on Gaza in 2008—2009 were not the first time that the

destruction of civilian infrastructure and killing of noncombatants prompted
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such pleas. As recalled in a report by the Palestinian refugee rights center,
Badil: “The UN Commission on Human Rights, for example, has considered
Israel’s continued grave breaches of the 1949 Fourth Geneva Convention as
rising to the level of war crimes since 1972 and affirmed this view during
a Special Session of the Commission in October 2000.”” The language of
crime and punishment, of justice and humanity, resound every time there is
a newly intensified bout of violence in Palestine. As the second intifada con-
tinued, the categories of massacre, war crimes, and even genocide emerged
as a means for Palestinians to express their outrage and to request help from
the outside world.®

The concept of “war crime” evokes the framework of international law,
but in its usage by nonexperts and legal personages alike, it is infused with
moral opprobrium and local history. The hegemonic language of interna-
tional law, with its standardized rules and definitions, its references to resolu-
tions and agreements, can never fully silence the nationalist, religious, and
ethical-humanist values by which people evaluate and debate their condi-
tions of life and death. This was especially noticeable in what happened in
spring 2002 around Israel’s incursion into the West Bank town of Jenin.

“The Battle of Jenin” took place less than a year after the Mitchell report
was issued. This is how Palestinians came to refer to Israel’s pummeling of that
northern West Bank town. It left from 10 percent to a quarter of the Jenin
refugee camp largely destroyed. Human rights organizations called for an in-
vestigation of the events, demanding that “sufficient numbers of criminal jus-
tice” be part of it.!! The UN secretary-general sought to establish a fact-finding
mission and appointed former Finnish President Martti Ahtisaari; former UN
High Commissioner for Refugees Sadako Ogata; and former head of the In-
ternational Committee of the Red Cross Cornelio Sommaruga to undertake
the task. The UN Security Council adopted Resolution 1405 on April 19, 2002,
that welcomed the “initiative of the Secretary-General to develop accurate
information regarding recent events in the Jenin refugee camp through a fact-
finding team.”? Because of Israeli noncooperation, however, the investiga-
tors never carried out their mission. After Israeli stalling and objections, the
secretary-general disbanded the fact-finding mission on May 1, 2002.1
By this time, Amnesty International delegates in Jenin had “found cred-

ible evidence of serious breaches of human rights and humanitarian law.”*
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Amnesty’s director excoriated the “gratuitous, wanton, unnecessary destruc-
tion” wrought by the Israeli forces.® A Human Rights Watch team of three
researchers also spent seven days in Jenin and found that “Israeli forces com-
mitted serious violations of international humanitarian law, some amounting
prima facie to war crimes.”' That organization had pressed the UN “for an
impartial investigation, one that is empowered with prosecutorial powers,” a
possibility that Israeli government lawyers feared.”” The lawyers advised the
Israeli government not to cooperate with the UN investigation “until it was
given assurances that those who testify will not be prosecutable.”® It is pos-
sible that they received no such assurances, and in any case, Israeli coopera-
tion was withheld.

Among the prosecutable crimes discovered by these human rights groups
were the Israeli army’s denial of humanitarian actors’ access to the refugee
camp, the use of Palestinians as human shields, extrajudicial executions, and
disproportionate property destruction. Israeli bulldozers, tanks, and Apache
helicopters were some of the army’s tools that left at least fifty-two Palestin-
ians (and as many as sixty-six) dead. Twenty-two Isracli soldiers were also
killed during the ten-day Israeli incursion into Jenin in early April.”? The
devastation of lives and infrastructure was extensive. The Israeli army’s “Op-
eration Defensive Shield”—what Palestinians referred to as “al-ijteah al-kbir’
(the big invasion)—sparked fears among Palestinians that the Israelis were
going to fully and permanently reoccupy the West Bank. The destructiveness
of this “operation” and Israel’s blockage of international journalists, humani-
tarian aid workers, and medics led many to believe that a massacre had taken
place.?” The fact that the Israeli army was acting without much international
observation may have motivated the UN’s attempt at an investigation.

There was much discussion, among people in the West Bank and in the
Western and Palestinian media, as to whether the term “massacre” was ap-
propriate or helpful in describing the Jenin events. Although the term has
no definition in international humanitarian law, it does have a meaning for
Palestinians and in their history, most forcefully crystallized after the 1982
slaughter of hundreds, or thousands, of Palestinian refugees and others re-
siding in the Sabra neighborhood and adjacent Shatila refugee camp in
Lebanon.” The Christian Phalange militia murdered hundreds and possi-

bly thousands of people under the flare lights of the Israeli army and with
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their knowledge. An Israeli governmental inquiry, the Kahan Commission,
deemed Israeli leaders to be “indirectly responsible” for the killings. It deter-
mined that then—defense minister Ariel Sharon bore “personal responsibil-
ity” for failing to prevent the killings.?? He was known throughout the Arab
world as “the butcher of Beirut” for his overseeing of the 1982 Israeli invasion
of Lebanon.” By the time Sharon became prime minister in 2001 during
the second intifada, his history, including his role in the 1982 massacre, was
well known in Palestine. He was already regarded as a war criminal* In
March 2002 Sharon gave the green light for “Operation Defensive Shield”
that brought the army incursion into Jenin. He told his inner Cabinet: “The
Palestinians must be hit, and it must be very painful. ... We must cause them
losses, victims, so that they feel a heavy price.”” Sharon’s reputation and the
unprecedented scale of the Israeli attacks in Jenin (at least since the second
intifada began) are part of what sparked fears that a particularly deadly at-
tack had taken place. The uncertainty about what really happened in Jenin
led to rumors that Israeli bulldozers deposited the bodies of Palestinian dead
in unidentified locations or dumped them into sewers.?> When human rights
organizations reported on the killing of women, children, disabled people,
and the elderly, one commentator in the Arabic press labeled Sharon the
Herod of today, “one of the devils of his time.”?

Despite Israel’s serial refusal to engage with the international fact-finding
regime of the UN, a range of organizations and individuals did collect facts
through an array of methods and with a variety of purposes.?® The moral tone
is clear in their explorations of the intentions of those who were involved
in military activities. The Israeli human rights organization, B'Tselem, col-
lected testimony from Israeli soldiers and Palestinians who recounted the
process of home demolition. They told of Israeli soldiers operating bulldoz-
ers to tear down Palestinian houses, sometimes knowingly atop people left
inside.”? Among the soldiers they interviewed, some delighted in the de-
struction and thought the Palestinians deserved all that and more, while oth-
ers believed their actions were excessive. B"Tselem’s report is replete with
accounts of people killed without warning, shot while trying to obtain the
basic necessities of everyday life—food, water, cigarettes. The report makes
repeated reference to the innocent civilians who were killed in “Operation
Defensive Shield.”
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As part of my doctoral research, I visited the devastated camp, too, and
talked with residents there and in the town of Jenin. Among other sights, I
was shown the location where Jamal Fayid, a paralyzed and mentally dis-
abled Palestinian man, was killed when Israeli bulldozers demolished his
house with him in it.3° The moral outrageousness of such a death was the
obvious point of the visit. For those showing it to me, the manner of Fayid’s
death encapsulated the immorality of Israel’s violence.

It was a postapocalyptic scene that I toured, the people full of stories
and the landscape full of stories-high piles of rubble from destroyed houses.
Hundreds of buildings, including multifamily dwellings, were completely
demolished or partially destroyed.’! Exposed wiring and inner supports jut-
ted out of the huge mounds of white rubble. Some four thousand to five
thousand people had been made homeless.3? As I passed through the town,
I noticed groups of men sitting among the wreckage talking, seated around
little fires, giving the dusk a surreal glow. A woman from the town of Jenin
who accompanied me on this tour repeated multiple times, “Look! Look!”
pointing out yet another hill of debris, apparently astonished by the scale of
destruction in her neighborhood.

A couple of months later, during another visit to Jenin, I was instructed
to look some more, to bear witness and convey these stories of pain, violence,
chaos, and the incomprehensible immorality of the Israelis who caused it.
A woman from the refugee camp who survived the April 2002 invasion bid
me witness the results of that attack, showing me the scars on her legs from
wounds sustained when a missile hit her house three months previous. She
was offering visual proof of her attackers’low moral standing. She was also
giving proof of her own humanity. We sat alone in an undamaged room of

her house. As she rolled up the leg of her trousers, she exclaimed:

I swear that while I was sleeping a rocket hit the house, and all the glass of
the window was broken and fell over the bed! I will show you my leg that
was injured by a piece of glass during that event, and I will show it to all
Arabs. I didn't see it [the glass] at that time, and I didn’t care at that mo-
ment because we were very afraid of the rockets that were falling over our
heads. I felt pain in my leg, and when I looked at it later on, I found the
cut and found that it was bleeding. But because of the heavy shelling, we
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were very afraid, and I didn’t give much attention to it. Could you imagine
the feeling while the building was falling over our heads? It is not human
behavior. We are human beings, and we aren’t animals or cows to be dealt
with in this way. The people around me saw the blood, and when they
asked me about it, I discovered that I was injured, and it still hurts me until
today, though it happened three months and twelve days ago. I still cannot
remember what injured me exactly, and I still wonder what Sharon wants

from us.3

As much as it was a condemnation of Israel’s excessive violence, it was also
a remonstration of the Arab nations: “I will show it to all Arabs.” She, a
woman, sustained these injuries. Her scars were a shocking physical sign and
proof of what should be their shame for doing so little to protect their Pal-
estinian brethren.

Palestinians collected their own stories of Jenin’s destruction and resis-
tance too. Across these discussions and representations, the meaning and
significance of what is a war crime, what is a crime against morality, and
ideas about what actions transgress human decency blend together. Everyone
had ideas of what counted as relevant evidence and what its witnessing and
recording could achieve. For Ramzy Baroud, the editor of a volume of essays
titled Searching Jenin, the goal in collecting eyewitness testimonies of those
who lived through the Israeli invasion of the camp was to “reveal the victims
as they were and are—innocent, angry, grieving, proud, spontaneous . . . to
uncover the lives and emotion behind the casualty figures.” Through such
grief-stricken testimonial, the accounts of Palestinian losses are verified, and
the world is reminded “that the Palestinian voice has not been silenced and
continues to long for freedom.”* The stoicism of the refugee camp’s residents,
and especially the fierce resistance put up by the Palestinian fighters, gave
Jenin camp and this episode in its history almost immediate mythic status.
Throughout the occupied territories, Palestinians and others produced music
cassettes and poetry honoring “Jeningrad” and “The Battle of Jenin.” Annual
commemorations took place in the camp to ensure that future generations
would know what happened, and to reinforce the value of social and national
unity that some believed was the most important lesson of the events.*® Un-

like today’s humanitarian reports, in which resistance and persistence are
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neither recordable nor laudable qualities, Palestinians’ recording of both the
victimhood and suffering as well as the bravery and steadfastness were means
of attesting to Palestinian humanity, their political subjectivity, their resis-
tance, and their moral ascendancy.

Palestinian artists and directors produced films and collected testimoni-
als, and some residents of the camp wrote their own accounts.*® The docu-
mentary Jenin, Jenin, by Mohammed Bakri, preeminent Palestinian actor and
citizen of Israel, was his response to being in a situation in which “reality
impels you, and your human dignity obliges you, to respond.”” For Bakri,
like many others who have felt compelled to record and represent Palestin-
ian suffering, seeing, hearing, and bearing witness are in and of themselves
an enactment of a universal humanity. The film shows Bakri’s interview with
a resident who interprets the delay of the UN investigative commission: “In
order to apply a simple resolution, which consists in bringing international
observers, the whole world must beg Israel for its consent. . .. This is terror-
ism. Israel is not the terrorist, the whole world is the terrorist.” In the view
of this man, the “whole world” that is subservient to the occupying power,
that seeks permission merely to look on as observers, bears collective guilt. It
was a position that Palestinian human rights organization Al-Mezan echoed:
“This situation is similar to giving a criminal the right to choose the judge.”?

Academics also took part. They came to record testimonies, to document
Palestinians’ agency and resistance, and to analyze and critique the UN re-
construction of the camp.® Violence against women and children was held
out as indubitable proof of Israel’s crimes. Palestinian anthropologist Linda
Tabar recorded one young mother’s reaction to the cancellation of the UN
fact-finding mission: “Tell them that I pulled my children out from under the
rubble. Tell them that! This is not a crime?”* In her command, “tell them,”
the mother invoked the communicative function of humanitarian witnessing.
The poignancy of her experience, a woman and her children subject to this
horror, was assumed to be evidence enough of criminality.

From my months spent volunteering at a human rights NGO during this
period, I knew these were felt to be urgent times. The sense of danger was
pervasive. Even if people learned to adapt to the relentless violence, it was
continually shocking. A member of the NGO also talked with me about the

special evidentiary weight of another child who survived the attack on the
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camp. Affect, experience, and visual proof combined in her understanding of
what made evidence effective. Along with statistics and facts about death and
the extent of the destruction, what was needed to “reveal the Israeli crimes,”
she said, were “eyewitness accounts of what has happened—the Israeli crimes
that have occurred on the ground.” She described the NGO’s rationale in
bringing a girl to give testimony to the UN in Geneva: “First of all, she saw
the facts. . .. The crime by itself, and the pictures that came out of what hap-
pened in Jenin, nobody could possibly see them without getting goosebumps.
Nobody could see them without becoming sad. . . . You send numbers and
fact about these crimes, and then a child comes along, eleven years old. She
has seen crimes, lived through crimes. Her father was killed. She saw her
father killed before her eyes. And she says, ‘I saw these crimes with my eyes.’
This gives a kind of credibility.” The language of criminality was simultane-
ously an index of that sense of outrage, a demand for action, and an assertion

of moral evaluation in legal language.

Morality, Solidarity, and Hopeful Truth:

'The 2006 Investigation in Beit Hanoun

'The Israeli leaders who oversaw the violence in Jenin and the rest of the occu-
pied Palestinian territory suffered no legal repercussions for those deeds. The
second intifada continued until 2005, after which the level of violence ebbed
somewhat. Israel withdrew its military and settlers from the Gaza Strip in
2006, but it maintained effective control across the occupied territory, and its
military occupation and the settlement project continued unabated.!

The next commission to investigate Palestine was the high-level fact-
finding mission to Beit Hanoun, established after Israeli shelling of that
Gaza town in November 2006. This shelling, in which nineteen civilians were
killed and fifty-five wounded, occurred in the context of Israel’s blockade of
Gaza, imposed after the success of Hamas in the January 2006 Palestinian
elections.*? After Israel thwarted the Beit Hanoun mission’s first three at-
tempts to access Gaza via Israel, the two investigators, legal scholar Christine
Chinkin and South African Archbishop Desmond Tutu, decided to travel to
Gaza through Egypt.®

‘Throughout this commission’s report, the authors underlined Palestinians’

suffering and victimhood as an issue of moral and not just legal concern.*
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With religious references, the report compares the mission to acts of Old
Testament characters, thereby moralizing their work by placing it in the cat-

egory of solidarity “witnessing:”

'The mission wishes to underline the importance of its travelling to Beit
Hanoun to witness first-hand the situation of victims and survivors of the
shelling, in particular to comprehend the deep distress of the victims of the
shelling and of the population generated by the ongoing blockade. This
depth of human suffering is only partially conveyed through the third-
party reports on the situation. The mission felt it had to go to Gaza, even if
reluctantly through Egypt, to express through its presence the solidarity of
the international community with the suffering people, very much like the
prophet Ezekiel sitting dumbfounded with his compatriots in their exile in
Babylon, or the friends of Job in his suffering.®

Practicing an assemblage of fact finding and witnessing, these commis-
sioners produced what anthropologist Peter Redfield has called “motivated
truth” that emerges from an “overt combination of reason and sentiment . . .
[and] a modified relationship with traditions of objectivity and neutral-
ity whereby truth might be proclaimed in open association with a point of
view.”# An additional dimension of this motivated truth is the hope en-
twined within it, a hope—endemic to the humanitarian scene—that such
sympathetic truths are an effective good in and of themselves. The Beit Ha-
noun report interspersed international legal analysis with personalized state-
ments directed to and about the Palestinian victims of this shelling. It raised
the possibility that the siege of Gaza and other Israeli actions there may
constitute a war crime and crimes against humanity. And it placed this legal
analysis in a context of quotes from witnesses and victim testimony that con-
veyed something of the emotional experience of those who lived through
the attacks. The mission’s expressions of sympathy and solidarity, and their
characterizations of Israel’s investigations into its army’s behavior as being
inadequate “from both legal and moral points of view” gave this report a dis-
tinctive tone.* It set aside the principles of neutrality and impartiality that
are typical of the legal register in favor of a language of moral suasion. Its
authors expressed a belief that bearing witness is both an end in itself and an

act that can prompt some response. Despite the investigators being told “that
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”

survivors ‘want justice, not sympathy,” the mission report could provide only
the latter. With admiration for their courage, the commission report offered
Palestinians a placeholder for justice in the horizon of hope held out in the
“eventually” time.*

Both of this mission’s members expressed a faith in the future benefits
of what they were doing. Confirming the importance that this mission
placed on testifying, Christine Chinkin wrote in an essay reflecting on her
fact-finding experiences in Beit Hanoun, “there is an importance in bear-
ing witness.” She affirmed its “heightened value where the person to whom
[witnesses] are speaking has the moral authority and international stand-
ing associated with truth telling of Archbishop Tutu.” Together, Tutu and
Chinkin professed their faith in this nebulous process during a press confer-
ence after their mission. “We are people of hope,” Tutu explained. “You go on
making your appeal, in the expectation that one day the one to whom you are
appealing with [sic] hear, and show that we will not give up hope.” Chinkin
agreed: “If enough voices of integrity keep saying these messages, as Arch-

bishop said, surely they will be heard eventually.”°

If the values and prin-
ciples stop being voiced, “then it does vanish.” In a discussion with me many
years after her involvement with these commissions, Chinkin confirmed her
continued belief in the importance of bearing witness: “Continued denounc-
ing of human rights violations will be heard. You have to still believe it. You
just do have to hope.™!

There was little public discussion of the Beit Hanoun report. English and
Arabic language press barely covered it. When Chinkin was asked to take
part in the Goldstone fact-finding commission in 2009 that was established
in the wake of another upsurge in violence in the Gaza Strip, she took it as a
chance to pursue this “unfinished business.” The hope that their recommen-

dations “would be taken seriously” was part of her motivation to continue.”?

Goldstone’s Ethical Listening
In the two years between Chinkin’s first and second missions, Israel placed
the Gaza Strip under a stifling blockade, which is still in place. As Israeli
human rights NGO B’Tselem reported, the isolation of the Gaza Strip from
the rest of the world had been “part of a longstanding Israeli policy” since the

1990s. Restrictions on the movement of people and goods in and out of the
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Gaza Strip increased in the years after the outbreak of the second intifada.
When Hamas won the elections and took control over the Gaza Strip in
the summer of 2007, Israel installed a full blockade, with the cooperation of
Egypt, “turning almost two million people into prisoners inside the Gaza
Strip.”3

The assault on the Gaza Strip (what Israel dubbed “Operation Cast
Lead”) began on December 27, 2008, and lasted through January 18, 2009.
Israeli forces began with a week of airstrikes, followed by ground and air
incursions by Apache helicopters and F-16 fighter jets. The shelling of fam-
ily homes, use of white phosphorous, and bulldozing of houses and other
buildings resulted in the loss of dozens of Palestinian lives every day. In three
weeks, approximately 1,400 Palestinians were killed, including approximately
300 children; another 5,300 were injured, the vast majority civilians. Approxi-
mately 2,400 Palestinian houses were completely or largely destroyed, includ-
ing public civilian facilities, ministries, municipal buildings, the Palestinian
Legislative Council building, and tens of schools, factories, mosques, and ci-
vilian police stations.>

In the face of this destruction, there were calls for a commission, seen in
this case as in many others as a first step toward accountability. BADIL, a
refugee rights NGO based in Bethlehem, urged that the UN “dispatch an ur-
gent high-level fact-finding mission to Gaza to investigate the countless gross
violations of human rights and humanitarian law committed by Israel, which
amount to war crimes and crimes against humanity, and to ensure that those
responsible are held to account.” Eventually, after some haggling about its
terms of reference, this UN mission, a team of four that included two jurists,
a legal scholar, and a military expert, did go to the Gaza Strip to investigate
the violence within the framework of “international law, the Charter of the
United Nations, international humanitarian law, international human rights
law and international criminal law.”® Headed by Richard Goldstone, who
is a former South African constitutional court judge and former chief pros-
ecutor of the United Nations International Criminal Tribunals for Rwanda
and the former Yugoslavia, the international legal and military experts on
this team determined that Israel’s attacks on Gaza were “directed, at least in
part, at . . . the people of Gaza as a whole. It wasn't just self-defense: Israeli

forces directly targeted civilians and civilian infrastructure during its 22-day
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offensive.” In finding that the Israeli violence was disproportionate and
targeted civilians, it raised the possibility of war crimes and crimes against
humanity having taken place.” It also indicated that Hamas rocket attacks
against Israeli civilians could be war crimes. It was not the first UN report
to document Israeli war crimes and refer to them as such, but it was the first
one to do so that was written by a team led by a self-declared Jewish sup-
porter of the state of Israel. International legal scholar Richard Falk declared
the confirmation of Israeli criminality by the Goldstone report “a major vic-
tory for the Palestinians in the legitimacy war.”® In the view of one Palestin-
ian commentator, that a renowned Jew wrote this report would be enough to
put an end to any Israeli claims to “being a moral and utopian state.”™’

While voices of civil society and the human rights system seized on the
language of accountability that was forefronted in the Goldstone report, fo-
cusing on the ICC as a possible way forward for the Palestinian cause, Pal-
estinians who presented their case to the commissioners in Gaza had more
varied and complex motivations, hopes, and expectations. Across the range
of people who spoke, from human rights workers to victims who lost their
family members, each took the chance to assert a moral interpretation of
international law.

They also recognized the commission as an effort to alleviate what politi-
cal philosopher Jill Stauffer has called “ethical loneliness.” Ethical loneliness,

she writes,

is a condition undergone by persons who have been unjustly treated and
dehumanized by human beings and political structures, who emerge from
that injustice only to find that the surrounding world will not listen to or
cannot properly hear their testimony—their claims about what they suf-

fered and about what is now owed them—on their own terms.®°

Richard Goldstone explained the public hearings of the commission as
an effort at what I call “ethical listening.” Whereas the Mitchell Commit-
tee engaged in a practice of “democratic listening,” in which investigators
emphasized an openness to listening to “all sides,” which led to their bal-
anced compassion, the intentions and affect of the Goldstone Mission were
different. While similarly stressing their desire to hear from everyone, the

UN commissioners—and Goldstone especially—accentuated the cathartic,
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humanizing, and communicative dimensions of hearing witness testimony.
These commissioners constituted themselves as a channel opening the pos-
sibility of worldly sympathy with the Palestinians’ suffering.

The hearings were an effort to “show the faces and broadcast the voices
of the victims,” a means to redress the international legal process that can
dehumanize the victims who are “represented not by real people, by statistics,
by numbers.”! Many Palestinians appearing before the Gaza commissions
expressed their gratitude at being given this chance to describe their experi-
ences, at just being heard. Christine Chinkin also believed that there was an
importance in bearing witness as a means to redress what she saw as law’s
tendency “to silence people’s voices.” International criminal law and trials
focus so much on the perpetrators, she said, that “you don't hear the voices of
the people against whom crimes have been committed.”®? This was the hu-
manitarian ethos in action, in which legal professionals sought to humanize
Palestinians as suffering victims, and in so doing recenter the lives that the
legal bureaucracy was meant to protect.

For Chinkin, work on these commissions in the Gaza Strip was a chance
to see and enact human rights in practice, beyond the limited confines of
academia. An expert on public international law and international criminal
law, she is renowned in the field of legal scholarship for her work on feminist
international law, and she has been an important part of what she described
as an “academic and activist movement that brought women onto the inter-
national agenda.”®® She has sought to marry international legal theory with
practice and has brought her academic expertise on human rights into the
public domain in many venues, including as a participant in the World Tri-
bunal for Iraq.®

Bearing witness in this form was a way for Chinkin to raise awareness of
what military operations “mean to people on the ground,” to keep the situa-
tion in the Gaza Strip and human rights violations “on the agenda.”® In the
philosopher’s formulation, this refusal to abandon the Palestinians, the re-
fusal to let their situation recede from wider public consciousness, would be a
tonic to ethical loneliness, which Stauffer describes further as “the experience
of having been abandoned by humanity compounded by the experience of
not being heard. . . . Being abandoned by those who have the power to help

produces a loneliness more profound than simple isolation.”®® Although the
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commissioners may have helped alleviate Palestinians’sense of abandonment,
they and their report did not end up alleviating the conditions on the ground
that reproduce Israeli violations of their human rights.

The extent of the Gaza violence captured worldwide attention, prompt-
ing a variety of attempts to hear or stifle Palestinian voices. In a letter that
sixteen preeminent international legal scholars and practitioners sent to UN
Secretary-General Ban Ki-moon, they said they were “shocked to the core”
by events in the Gaza Strip.®” Describing themselves as “individuals with
direct experience of international justice and reconciliation of conflict,” they
called for “an international investigation of gross violations of the laws of
war.”®® The letter gained some attention in the Palestinian press, which at-
tended to Western reactions to the Gaza events.®’ The scale of the destruc-
tion and the alarming way that Israel killed whole families and people pray-
ing in a mosque, among other civilians, provoked in many an “acute sense
of frustration and outrage about the Israeli attacks . .. prevalent around the
world.””

The Goldstone report’s documentation of these and other acts and their
categorization as possible war crimes is part of what raised the profile of
this report for Palestinians especially. Palestinian human rights activists and
others believed this report to be a “turning point,” as commission member
Colonel Desmond Travers also referred to it.”! The Palestinian Committee
for Human Rights, based in Gaza, stated that the report “represented an im-
portant landmark in the fight for human rights and the rule of international
law in the occupied Palestinian territory, primarily as a result of its specific
accountability-focused recommendations.””? As a memorandum prepared
by the Negotiations Support Unit for the Palestinian Authority noted, “the
Mission followed investigative methodology similar to what an international
criminal prosecutor would follow,” which gave its findings additional cred-
ibility.” Travers confirmed that “the core message of the report is that there
has to be an end to impunity to commit war crimes.””*

Many held out hope that this investigation’s findings might lead to a
process that would hold Israel accountable for violations of international law
at the ICC. Members of prominent human rights NGOs, commentators in
Palestine and throughout the Arab region, political independents, Islamists,

and secular people all expressed high expectations. An editorialist in the
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Hamas journal Filastin al-Muslima was buoyed by the report, which was “a
victory for the Palestinian people.”” Another article in that same publication
quoted a “UN expert” as saying that “the Goldstone report is the strongest
in the history of the UN, confirming that the following six months would
witness a change in reality.””® As soon as the UN announced the Gaza fact-
finding mission, Palestinian commentators began discussing the possibility
of the ICC as an avenue of redress.”” Egyptian journalist and longtime com-
mentator on Arab affairs Mohammad Hasanein Haikal deemed the Gold-
stone Mission “effective” simply by virtue of the “wide discussion” it would
open “at the Security council, at the General Assembly and the ICC.””® And,
indeed, wide discussion did ensue. This included a profusion of legal debate
about the jurisdiction of the ICC and whether Palestine was a state that
could bring a case under the Rome Statute (the treaty that established the
ICC and entered into force in 2002).” In the midst of debates over the legal
particulars, many continued to announce that this report heralded a shift in
the paradigm of the conflict and how it was managed.

By the time of the Goldstone mission visit, the Gaza Strip had been
under a state of siege for more than two years. The blockade that Israel im-
posed with the help of the United States, the European Union, and Egypt
after Hamas was voted in to head the Palestinian Authority confined Gaza
residents and cordoned them oft from people and goods, isolating them
within a small strip of land that had already been subject to decades of “de-
development.” This left Gazans in a state of “alienation,” the founder of the
Gaza Community Mental Health Program observed. In his testimony before
the commissioners, Iyyad Sarraj told them that the “very fact of public hear-
ings gives Palestinians a feeling that in this world there are people concerned
with justice and that we are not left alone.”! Since the UN was established,
its fact-finders have heard Palestinians communicate their satisfaction and
gratitude for their mere presence, which offered a kind of validation of the
Palestinians’ experiences and narratives. But it was more universal than that
too. Sarraj extolled the truth telling of the witnesses and the investigators as
itself a valuable act. “This good or sane society needs certain basic values in
order to be described as such. These values relate to saying the truth. Saying
the truth is a very important role. . . . I believe this is also your role when you

speak up before the world in order to show the Israeli crimes perpetrated
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against the Palestinian people, hoping to achieve the administration of jus-
tice.”® Many who gave testimony drew a straight line between witnessing,
truth telling, a hearing by “the world,” and justice. Rashad Hamada, co-
owner of the only functioning flour mill in the Gaza Strip that was destroyed
by Israeli bombs, appeared before the commission to “appeal to the world
and the Mission and the United Nations.” He told them he was “hopeful
that this will be the last fact-finding mission to come to our country to in-
vestigate crimes.”®3

Just as some lawyers believed the Mitchell Committee offered a means
to convey the Palestinian experience of political injustice and explain how
international law supported their demands, so too did many of those provid-
ing testimony in the Gaza Strip see the Goldstone mission as a way to tell
their story to the world. One witness, Motee* al-Silawi, began his testimo-
nial by thanking the fact-finding mission, “which allows us this opportunity
to make the world hear our voice, to inform the world of our tragedy in the
Gaza Strip.” As earlier chapters have shown, “the world” has long been an
addressee of Palestinian entreaties. Another witness exclaimed: “We call on
the world, we call on the United Nations and we call on all those responsible
in this area, in this region to find a solution to this conflict. Enough war,
enough bloodshed.”*

But many wanted more than a chance to make a statement. They wanted
justice in the form of punishment. Hussein al-Deeb, from the Jabalya refugee
camp, decried the effects of Israel’s attacks in which he lost eleven family

members (including eight women and girls):

The most precious people you have in the world you lose within seconds
and for no reason. This is why we come here today to speak before you.
Why? Why did I lose my family? Why? What'’s the reason? I don’t know
what else I can add, but the shock is tremendous. . .. What we hope is that
you will . . . portray the picture as you have seen it, and we hope that the

criminal will be held accountable for his crimes.®

Palestinians who gave testimony came with clear purposes, even if the articu-
lation of their hopes for redress was knotted with grief and outrage.

An elderly man, Mousa al-Silawi, recounted what had happened when
the al-Maqadma Mosque was bombed, killing his son and fourteen others
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and injuring another forty people.® In his testimony he named the ethi-
cal principles and structures that should have been guiding events but were
absent. “Where are the Arab countries? Where is Islam? Where is religion?
Where is honour? And then I have to say: where is law? Where is the state?
Where is justice?” To confirm the outrageousness of what happened, he an-
nounced that in all his ninety-one years “we have never seen anything of this
sort.” He called on God and the commissioners to “punish all the Arabs that
have allowed this to happen, the governors, and the rulers who have let us
down.” Unable to move “the world” that should be responding to these pleas,
that should be acting according to shared values, he invoked realms of greater
power: “Where is rule? Where is justice? Where is Islam? Where is the gov-
ernment? Where is the whole world? What can I say?” Like many who ap-
peared before them, he concluded his comments with words of appreciation
to the commissioners.¥’

As if fearing that the scale of the calamity he saw would be too outra-
geous to be believed, in his testimony Motee® al-Silawi described the scene

at the mosque with concrete and visceral detail:

We saw uh, legs, uh, arms, blood. I swear to you, I swear to you that I saw
this with my own eye. There was no more electricity and screaming was
very loud. People were running away. . . . At that moment I cannot describe
to you what I felt. It was frightful. ... I was leading my father out. How can
I describe to you? I—with my own foot I stepped on the head of a small
child. Where is the world®> Where is international law? Is this what the

Palestinian people deserve, our children screaming?
Again the world is summoned as audience and arbiter:

I tell the world, the world listening to me now: where is the law of inter-
national protection? Where are the Geneva Conventions on the protection
of civilians in time of war? Where is democracy? Where is the right to
worship that the European countries call for? Where is international law?
A dog could die. A dog would die in one of the European countries or in
Israel and there is upheaval because of the dog, but we see sheikhs dying,
their body parts scattered around in a place of worship, and nobody looks

at them. Where is justice?» Where is justice? Where are human rights? . ..
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And we hear about international law, about human rights, about the Ge-
neva Conventions—where is all of that? . .. tell the world, what crime did
the children commit? . .. We call on behalf of all the victims we call from

here, we call for our moral rights, our material and moral rights.®

In these narratives, the speakers’ basic sense of justice and understand-
ing of what is inhumane behavior presents international humanitarian legal
principles of distinction and proportionality without naming them as such.
Several of the Gazans who survived the attacks asked why the Israeli army
shot at them, why they killed their children. Each recounted events in which
soldiers targeted them deliberately, firing at children, women, people carrying
white flags, people the Israeli soldiers had told to gather inside a house. They
bespeak a common notion of crime and innocence based in a presumption
that punishment must be legitimate and have legal and moral bases. Without
naming them as such, they invoked the founding premises of international
law: that civilians should be spared in fighting, and violence can and should
be regulated.

Articulating clear ideas of who does and does not deserve punishment,
these testimonials echo “a fundamental dictate” of the laws of war that pro-
hibit “superfluous injury and unnecessary suffering.”® Khaled ‘Abed Rabbo,
whose two daughters, ages two and seven years, were killed while his mother

was carrying a white flag outside their house, explained:

'This was execution. This was utter execution and I'm asking the world what
crime did my children commit? What danger did they pose for the Israeli
army? I myself was there. Why didn't they fire at me? Why didn’t they kill
me and not let me see my children die in front of my eyes? My children,
until now, I cannot get myself to realize there I was looking at them while
they were dying. . .. What crime did I commit? I have always been a peace
loving person. . . . The Isracli army knows that I've never been a terrorist. I
sent letters, more than 500, to different parts and I was asking why did it
happen to me, why did they come to my house, kill my children without
having committed any crime. What did I do? There was no war. It was
cold-blooded murder of children. That was not just accidental. No, the sol-
dier even chuckled, like I said. I know that Israel has a very sophisticated

technology and that every operation it carries out is actually filmed and I'm
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asking Israel please broadcast the film of the killing of my children. Did

you see my children carrying any rockets?”®

Commissions arrive in Palestine at the very moment when the gap be-
tween justice and violent reality appears most dramatically wide and is expe-
rienced by many as deadly and existential. As anthropologists Sandra Brun-
negger and Karen Ann Faulk have found in their study of Latin America,
“definitions of ‘justice’ often emerge from the interplay between holistic vi-
sions of rightful redress and the practical limitations of available channels for
implementing resolutions.””! When injustice is (assumed to be) so obvious in
the super-violent killing of children and old people who have committed no
crime, commissions appear as a channel to rectify what is off-kilter. Commis-
sion members are representatives of the UN, an organization that in turn is
seen as somehow embodying a virtuous, caring manifestation of “the world”
that could end injustice and suffering. Even in the desperate questioning of
their whereabouts—“where is all of that?” as Motee" al-Silawi asked—in the
serial invocation of moral rights and international law, justice and human
rights morality is merged with the law. Shared among testimonial givers and
hearers is an assertion of the assumed existence of morality and law. Com-
missions promote this faith.

In continuing his appeal, the witness moved from the universality of in-
ternational law to the universal principles of the world’s religions and back

again:

All religions respect people and respect places of worship, be it a church, a
mosque or any place of worship. Any people respects that. Where are our
rights? We need to exercise our rights, regardless of the means. . .. I reiter-
ate: these are war crimes, perpetrated by the Israelis against unarmed peo-
ple, civilians in the middle of a place of worship. These must be accountable,
and before international tribunals, before the whole world we must declare
these are war crimes, perpetrated against civilians, against innocent—what
did our children do? What is their crime? What's the crime of our elderly,
of our people, of our men, of our children? And now the children, they
don’t want to go to the mosque because they’re afraid of being hit by a
missile. We have to respect international law. And we say that in this world

there is still an international law. If we do not exercise our right as the



THE SHIFT TO CRIME AND PUNISHMENT 233

families of victims, then there is no international law. Where is the interna-

tional law? Where are the Geneva Conventions???

Al-Silawi identifies a norm that is at the heart of liberal notions of law:
that the rule of law must be applied equally to and for all. If there is no pro-
tection for civilians or justice for victims, law is meaningless. In her reading of
this witness statement, Roseanne Kennedy cites Laleh Khalili to argue that
this “appeal to the international community in the language of dignity, suf-
fering, and human rights indicates ‘the profound influence of global politics
on the production and reproduction of local memories. . . .”” Kennedy goes
further to assert that international humanitarian law “provides [al-Silawi]
with a political subjectivity, and human rights discourse provides the moral
justification to make claims.” Rather than demonstrating a top-down flow
of principles and subjectivities, however, al-Silawi’s testimony reveals a con-
vergence of values, a set of already shared standards and ideals.

A similar avowal of human, legal, and professional equality appeared in
the testimony of Miriam Zakoot, the director general of the Culture and
Free Thought Association. She reminded the commissioners of a string of
international conventions, naming the Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW), the Nairobi and Bei-
jing conventions, and the United Nations Security Council Resolution 1325

on Women, Peace and Security.”

I'm aware of all those resolutions and conventions that were made to pro-
vide protection for civilians in time of war, mainly women. So are we as
Palestinian women? Are we considered to be human? Where is that Reso-
lution 1325 that has not been implemented? It was targeted at providing

protection to civilians in times of war.”

Similar to the view of many discussants of the Special Committee’s reports
at the UNGA, Zakoot pointed out that Israel’s repeated violation of UN
Security Council resolutions, and the fact that it commits massacres and
“considers itself above the law,” calls the system into question. Arguing that
“there is no point in adopting resolutions without implementing them,” Za-
koot approaches the commissioners as UN representatives, there to answer

for the lack of implementation of these conventions. She goes on to explain
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the “crisis of confidence” between Palestinian women and the international
community. Faith in the UN system cannot be restored, she told them, until
the Security Council resolutions that are supposed to ensure protection for
women and children are implemented.” This mutual conviction, which holds
that international law is a realm that could and should protect humanity,
civilization, and morality, is part of what maintains people’s faith in interna-

tional legal institutions and actors.

Conclusion

While Palestinian human rights organizations galvanized their reporting
and rhetorical resources in preparation for the mission’s arrival in Gaza, there
was evidence of less enthusiasm among the general population, and the hear-
ings were broadcast on Palestinian television only briefly. Palestine’s repeated
witnessing of ineffective investigations had left Gaza residents cold. “Every
time there is a war, they send a commission,” a Gaza City moneychanger told
one reporter. He said in tones of exasperation similar to those of Palestin-
ians boycotting the Peel Commission in 1936, “We’ve seen so many inqui-
ries come and go. No one cares anymore because nothing happens.”’ But
once the hearings were over, the clear conclusions recorded in the Goldstone
report led some to believe that Israel’s impunity could be challenged. Al-
though many recognized that Isracl had dodged any demands for account-
ability in the past by conducting its own investigations that exonerated Is-
raeli perpetrators, the Goldstone report, and Goldstone’s personal credibility
as a jurist and a person of the Jewish faith with Zionist attachments, made
this time seem different. The conclusion that there was evidence that Israel
and Hamas may have committed war crimes indicated that Israel might
no longer be “a state above international law,” and made the report, which
one op-ed writer described as “an unprecedented condemnation document
against Israel,” seem like a watershed.”® Although with different reasons and
reactions, staunch Israeli supporters like Alan Dershowitz and Palestinian
human rights workers shared this sentiment, expressing a belief that the
Goldstone report was important in a way that previous human rights inves-
tigations had not been.”’

Not all Palestinians lauded the report. Hamas leader Isma‘el Radwan,

for one, said the report was unbalanced and unjust. But the nature of his
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critiques reveals the shared ground of anti-impunity ideology beneath the
report’s authors and their appraisers. Radwan decried the report for lacking
“courage” and “frankness” because it did not demand that those in charge
of the Israeli military occupation be tried before “international war crimes
tribunals for its atrocities and crimes against our Palestinian people.”®° The
international legal and anti-impunity framework was not in question. Hamas
representatives have repeatedly spoken in favor of engaging with the ICC.
Even among those who recognize the politicized nature of the UN, the ICC
stands out as a new opportunity. An analyst affiliated with Hamas who runs
a Gaza think tank has called for efforts to ensure that the ICC remain neu-
tral, uninfluenced by the balance of power. This was conceivable, he thought,
because unlike the UN that has a bad reputation as an international institu-
tion due to the perceived US domination over it, the ICC was “staffed with
accountable justices.” As such, prosecution of Israeli war criminals through
the ICC remained for him a possibility worth striving for."!

Despite Radwan’s criticisms, the Hamas government in Gaza responded
positively and proactively to the Goldstone report. Its deputy chief, Yousif
Rizqa, said that his government accepted all international commissions, un-
like the Israeli government that held itself above the law. The Hamas govern-
ment in Gaza formed a Follow-up Committee under the Ministry of Justice
and sought to engage with this commission “to make sure Israeli occupation
will not go unpunished.”®? Four months after the Goldstone Mission pre-
sented its report to the Human Rights Council, the Hamas government’s
minister of justice, Mohammad Faraj al-Ghoul, issued their response to the
report. It expressed hope that the UN investigation would lead to results
and that its recommendations would be implemented. Much of the response
document was an indictment of Israel’s noncompliance with the Goldstone
Mission’s recommendations. It condemned the Israeli government for its
use of internationally banned weapons, presented details about the destruc-
tion of homes in Israeli attacks, and informed readers about the detention
of Palestinian legislators being held as political prisoners by Israel.1®® The
Hamas government report also addressed the issue of rocket fire from the
Gaza Strip, which was a main concern of the Goldstone Mission: “The Pal-
estinian government has on more than one occasion called on armed Pal-

estinian groups to avoid targeting civilians. . . . (The armed groups) struck
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military targets and avoided civilian targets, and any accusations related to
this concern errant fire.”/* The ministry’s report asserted that the Palestinian
National Authority had implemented all of the commission’s recommenda-
tions, but international and Palestinian human rights organizations judged
Hamas’s response inadequate, especially for failing “to address adequately
the firing of indiscriminate rockets into southern Israel by Palestinian armed
groups during the 22-day conflict.”®

The criticisms of the Goldstone report went far beyond this. The damn-
ing findings were subsumed by the controversy that arose after the release of
the commission’s report. The fact that Goldstone, a Zionist judge, proclaimed
the likelihood of Israeli war crimes provoked a blaring chorus of outrage and
condemnation, not only of the report, but of Goldstone personally. Israeli
president Shimon Peres said that “Goldstone is a small man, devoid of any
sense of justice, a technocrat with no real understanding of jurisprudence.”
He condemned the South African jurist for being “on a one-sided mission to
hurt Israel.”% His was “a moral crime not only against Israel but also against
human rights.”%” The Israeli minister of information, Yuli Edelstein, asserted
that the Goldstone report would “revive anti-Semitism and backs those who

deny the Holocaust.”®

In 2010, the US House of Representatives voted 344
to 36 to condemn the Goldstone report, which encouraged Israel and Hamas
to conduct credible independent investigations of war crimes committed in
Gaza.!” Nicola Perugini and Neve Gordon argue that the report’s publica-
tion “was no doubt a watershed in the anti-human rights campaign”in Israel,
sparking a new wave of repression of human rights NGOs in that country.'!°

Although commissions often spark dispute, the bilious controversy that
tollowed this one in response to its findings and their reconsideration by its
chair reached an unprecedented level.™ It produced such acrimony that it
crowded out discussion of the report’s actual findings, and of the desperate
conditions in the Gaza Strip that had brought it into being in the first place.

Not much remarked upon in the reams of commentary about this UN
mission were the public statements by commissioners Richard Goldstone
and Hina Jilani about their own experiences as investigators in the Gaza
Strip. Goldstone, who had been a sitting judge during Apartheid South Af-
rica, said that meeting with victims of the violence in the Gaza Strip was

“perhaps the most traumatic and emotional experience of my career.”? He
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said it would give him nightmares for the rest of his life.”® Hina Jilani—
advocate of the Supreme Court of Pakistan, member of the International
Commission of Inquiry on Darfur in 2004, and member of The Elders—also
said she was “absolutely traumatised” when she was in the Gaza Strip, and
this despite having worked in the field of human rights for almost twenty-
five years in contexts where she had seen “terrible things and terrible suf-
fering.”" Despite these heartfelt expressions, the momentary spectacle of
Palestinian suffering made visible by the report was ultimately engulfed by
polemics about the commission itself, all of which was quickly outpaced by
political events on the ground.

Palestinian President Abu Mazen’s freezing of the report at the UN cre-

ated its own storms.

Goldstone’s later profession that he believed Israel
had not intentionally targeted civilians as a matter of policy (a partial change
of position that has often been mischaracterized as a retraction) rekindled
the fires burning against the report as a whole.!" Goldstone’s reconsideration
surprised the other investigators and prompted them to publicly reassert the
validity of their original conclusions.! It is possible that the huge backlash
against Goldstone and his family led to his backtracking on the UN report.!®
It is difficult to surmise any other reason for such a backpedalling from what
Goldstone had been so certain of after their investigations. Bill Moyers had
pressed Goldstone on the very point in an interview not long after the re-

port’s release.

MOYERS: You wrote, quote, the military operation, this military operation
in Gaza, was a result of the disrespect for the fundamental principle of
“distinction” in international humanitarian law. So in layman’s language,
the distinction between what and what?

GOLDSTONE: Between combatants and innocent civilians.

MOYERS: And youre saying Israel did not do that, in many of these
incidents.

coLDsTONE: That’s correct.

MoYERS: Did you find evidence that that is deliberate on their part?

coLDsTONE: Well, we did. We found evidence in statements made by
present and former political and military leaders, who said, quite openly,

that there’s going to be a disproportionate attack. They said that if
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rockets are going to continue, we’re going to hit back disproportionately.
We’re going to punish you for doing it. And that’s not countenanced by
the law of war.

MOYERS: So they were doing, on the ground, what they had said earlier
they intended to do.

GoLDSTONE: That’s correct.

MOYERS: —so there was intention.

coLDsTONE: Well, certainly. You know, one thing one can’t say about the
Israel Defense Forces is that they make too many mistakes. They’re very,
a sophisticated army. And if they attack a mosque or attack a factory, and
over 200 factories were bombed, there’s just no basis to ascribe that to er-

ror. That must be intentional."”

International public attention to the Goldstone mission controversy
eventually waned. Palestinian and Israeli rights organizations issued multiple
statements and letters urging implementation of the Goldstone report. In
a letter to the UN High Commissioner for Human Rights on the occasion
of her first visit to the region two years after the report’s issuance, thirteen
organizations wrote collectively to ask Navanetham Pillay “to give a voice
to the victims of ‘Operation Cast Lead’. . . to denounce the forfeiture of
justice for Palestinian victims of international crimes in the name of poli-
tics and to publicly demand the implementation of the Goldstone report.”?°
Palestinian and other NGOs had issued a statement with similar demands
during the previous year too.”?! The Goldstone report had found that the
blockade, “including Israeli acts that deprive Palestinians in the Gaza Strip
from their means of subsistence, employment, housing and water,” violated
the Geneva Conventions and “might justify a competent court finding that
crimes against humanity have been committed.”?? But the siege remained in
place and conditions in the Gaza Strip continued to deteriorate. What hap-
pened to the report and what was done with its recommendations was not
in the hands of the commissioners. But through its international legal per-
formances, in the controversy that drowned out the details of the violations
committed against Palestinians, the Goldstone Mission provided a screen of

humanitarian concern for the ongoing siege on the Gaza Strip.
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Despite the storms of controversy and recrimination that the report oc-
casioned, commission member Hina Jilani maintained hope that it would
contribute to “the further development in the honest and intelligent applica-
tion of international law to situations that occur all over the world.” She held
up the Goldstone report as a positive contribution, as a record for history and
for international law. “Whether the recommendations of the report are fully
implemented or not,” she said, Jilani believed that the report was important
for showing “what has and has not been done by the United Nations on is-
sues of peace and security that affect not just this region but almost all of the
world.”? Highlighting the international community’s inaction might be the
most significant contribution of a report that was looked to with such hope-

ful expectation for accountability and justice.



CONCLUSION

Toward an cAnthropology of International Law,
and Next Time and Again for Palestine

Even if the words we use do not permit the acts they
describe to be played again, they can at least evoke
alternate outcomes, margins of freedom for possible
futures, if only by conveying a sense of human dignity
and working to measure the depth of sorrow and pain.
Arlette Farge,
The Allure of the Archives'

AS ETHNOGRAPHERS TEND TO DO, I have developed some kind of
personal relationship with many of the characters who populate these pages,
though I met only a few of them in person. The wry sarcasm of Fayez Sayegh
impressed and amused me so much that I had to read out quotes to my
partner, Fayez’s nephew. The hubris of William Yale and the authoritarian
grouchiness of Judge Singleton infuriated me as much as Texas Joe’s civil
rights sincerity and his blindness to its limitations. The tension of personal
ambition and political goodwill in Albert Lybyer left me strained between
appreciation for his anticolonial efforts and irritation at his petty self-regard.
And the fire of the Palestinian women’s righteous anger written into peti-
tions to the Peel Commission bowled me over, and then flattened me with
the knowledge that the deaths of their sisters-in-arms left nothing more
than families without mothers, daughters, and sisters, not liberation.

Like some historians, I have tried to become familiar with these people,
their “faces and pains, emotions and the authorities created to control them™
in order to articulate the past historically and, in Walter Benjamin’s words,

seize hold of memory “as it flashes up at a moment of danger.” And like any
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anthropologist, out of respect and gratitude to those who have shared some-
thing of the dangers of their lives, even those who have done so without con-
sent from the grave, I have been anxious to prevent any imposition of mean-
ing upon them, and eager to allow their sense and sensibilities—including
those I found objectionable—to come through, not without interpretation,
but by some humble facilitation. In attempting this, the obverse of a magi-
cian’s trick, I have included many long quotes of speeches and interchanges
between Palestinians and their interrogators, investigators, and sympathizers.
It is from a sense of humility, respect, conviction, and mission that I have at-
tempted to smuggle them past the editor’s scythe.

While the transcripts of words exchanged in the sometimes stilted frame
of a commission room may not bring the people who spoke them fully to life,
their words do, I think, reveal much of their humanity. Yet this is something
which, when it comes to Palestinians, astonishingly still has to be proven
today. Their considered arguments, their refusals to be baited, the heated and
calm assertions of what is right and what was at risk, the litanies of historical
facts that Palestinians brought to bear to try to convince those who might
see sense. They reveal how much (confident expectation, puzzle-piece logic,
sublimated anger, personal experience that made arguments known in the
bones) they deployed at every moment when it seemed like a system of ter-
rible injustice might finally be righted, when a people might finally be freed,
a future opened up. I have sought to show how reasonable were their expec-
tations when seen through the liberal lens; how emotionally satisfying and
maybe politically necessary were their hopes; how sincere were their desires
to be heard; and how enraging, how tragic, was the devastation of disap-
pointment at each turn.

'This effort at bringing the methods and intentions of subaltern studies to
a history of international law “from below” is meant to do something more
than recover the lives, aspirations, and agency of those largely written out
of history—although it has, I hope, done something of that too (and more
on which below).* It has also been aimed at revealing a record of hopeful
proposals that, had they been taken more seriously by those who had the
power to act on them, might have saved the lives of countless people. They
might have eliminated the chains of events that have left so many drenched

in the sorrow of dispossession and separation, abandoning them to exist for
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generations with the simmering and sometimes explosive frustration of lives
immobilized and deaths mourned under siege. How many today know, or
could be induced to believe, that Arab leaders repeatedly and with avowed
compassion invited refugee Jews to find harbor and home in their Middle
Eastern countries after World War II? That Palestinians had detailed plans in
place for a democratic Palestine with constitutional guarantees of equal citi-
zenship for all, Jew and Arab, in 1919 and 19462 What the standard histories
normally report (and condemn) are the Palestinians’ refusals to agree to bad
deals for partial autonomy and partition of their country. There is little record
of the Zionists’ and Westerners’ refusals to agree to democratic solutions.
With a nod to liberal values, let these pages help balance that historiographi-
cal scale a little.

Subaltern studies’ research methods and attitudes produced a democra-
tized historiography, a broadened view of the more diverse range of actors
and movements playing starring roles in their own stories.” It opened up
conceptions of where history happens and who makes it, away from the au-
thorized versions that supported the already dominant. In proffering a cri-
tique of Whig history, it helped redefine the meaning of history itself. In
this spirit, 4 History of False Hope has sought to expand understanding of
international law, to recognize its functioning in the lives and imaginations
of regular people. Finding it in the everyday of newspaper commentary and
commission transcripts, in street banners and tapestries, in the words of Ku-
waiti poets, housewives at the UN, and grandfathers in Gaza.

Anthropology’s investigation of international law has only burgeoned in
recent years, as bodies such as the International Criminal Tribunal for Yugo-
slavia, the ICC, asylum courts, and the human rights system have swept ever
more people into international law’s institutions and imaginative horizons.®
'This scholarship has brought ethnographic detail to a variable and not wholly
joined-up critique of these systems: showing how culturally distinct notions
of justice and forgiveness rub up against international legal procedure; how
the sacralization of national narratives happens through legal scripts con-
doning the powerful; how court practices produce subjects like “the victim”
as a social and political category; revealing the role of (sometimes racist)
subjective valuations that determine what are supposed to be objective

assessments—all of which belies any notion of legal neutrality or disinterest
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producing international law as an autonomous sphere.” International law, like
all law, is an uneven field of maneuver in which people seek sanction for their
views or make demands through more and less formal and articulated hier-
archies of values and criteria of credibility. It favors the professionals and the
well resourced. As anthropologists have shown, it is a lesson that those seek-
ing recourse, compensation, or safety in these legal sites often already know,
but must try to work within nevertheless.®

Bourdieu’s rendering of law as a “social field” is one theoretical articula-
tion that can partially help explain such ethnographic insights. His signal
contribution has been to parse the systematized internal dynamics of “legal
culture” that are in complex relation with the exercise of power outside the
juridical field. He emphasized “the strange linguistic, symbolic, and herme-
neutic world in which the struggle for authorized or legitimized interpre-
tations of the texts of the legal corpus, and also the texts of legal practice,
takes place.”” Among anthropologists and critical legal scholars too, the
relationship of law to politics, of international legal doctrine (the system’s
rules) as they are related to the extralegal contexts of application and dispute,
has been a source of endless academic deliberation.!” Some in these debates
relegate law to the realm of the “epiphenomenal,” considering it to be little
more than a handmaiden of power. The renowned American legal historian
Morton Horwitz offered a perplexed rejoinder to E. P. Thompson’s legal-
optimistic conclusion to Whigs and Hunters: “I do not see how a Man of
the Left can describe the rule of law as ‘an unqualified human good’!” Hor-
witz asserted that law is that which promotes formal equality but prevents
substantive equality by cultivating “a consciousness that radically separates
law from politics, means from ends, processes from outcomes,” enabling “the
shrewd, the calculating, and the wealthy to manipulate its forms to their own
advantage.”!

The puzzle of international law, however, cannot be reduced to its pre-
tense to political objectivity, to international law as ideology producing false
consciousness, or to a contest between “legal formalists” and “legal realists.”?
Nor is the dynamic merely one of the intersections of law and politics or law
and society, in which the legal field is “vulnerable to” extralegal forces that “in-
vade” the “semi-autonomous social field,” as anthropologist Sally Falk Moore

so famously put it.3 The social dynamism wizhin the semi-autonomous field
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that is law must be made central—and the emphasis should be more on the
“semi” than the “autonomous.” International investigative commissions reveal
particularly clearly that it is the social (including the intellectual and moral,
the embodied and emotional) that is at the very heart of the thing.

A History of False Hope intentionally treats the legal norms as the nega-
tive space of the picture. I focus instead foremost on the beliefs and actions
of regular people as they try to shape the impact of international legal doc-
trine and interact in the institutions and social contexts in which it comes
alive.* In concentrating on what they understood international law to be and
what they thought it could offer, by tracing what attracted them to it, and
by exploring how they tried to make do in the midst of international law’s
institutions and with its idiom, our purview is opened up to a distinctive un-
derstanding of international law’s power and effects. That law leaves the door
open to the disadvantaged and then convinces them of its fairness through
tormalized procedures and codified legal texts may be some of what ensures
that the “tacit grant of faith in the juridical order [is] ceaselessly reproduced,”
as Bourdieu has described it. But that is only a very little part of the story.”

In secking to explain how law functions in society and legal authority
is exercised, Bourdieu has theorized the “juridical field” as a social field of
struggle, where legal professionals and others compete “for monopoly of the
right to determine the law.”'¢ This is conceptually similar to the move that
Duncan Bell has made (as I discuss in the Introduction) in describing liber-
alism as an “actor’s category,” delimited by the totality of people competing to
define what counts as liberalism."” Here the juridical field is confined to those
already qualified as jurists. Like Bell, in expanding the conceptual apparatus
to comprehend a narrowly self-defined field (liberalism, law) in a more com-
plicated way, Bourdieu has maintained his focus on the mandarins who seek
to police its boundaries. He limited the field of competitors to legal profes-
sionals, just as Bell attended to intellectuals and their texts. Likewise, those
following Bourdieu who call for greater sensitivity to the “broader symbolic
ecosystem” in which international law is constituted also tend to figure the
competition to be one primarily among “interested elites.”® The hierarchy of
credibility that courts and law maintain—disqualifying the “non-specialists’
sense of fairness,” revoking “their naive understanding of the facts, of their

‘view of the case””—is thereby replayed in this theory.”
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Palestinians’ long engagement with investigative commissions reveals
how much more we can understand about international law’s power and
functioning when we democratize our view of the field and track it over time.
'This move is especially crucial when considering international humanitarian
and human rights law, in recent years in particular, because of the pretense
in these fields to uphold the global democratization of law. The democrati-
zation I mean is evident not only in international law’s universalizing reach
or in the principles of egalitarianism that are at the core of these norms and
guarantees—protection of civilians, the assurance of equal rights for all—as
all law ensures a fair, ecumenical stance, or at least the appearance of one.
Unique to this corner of international law these days is the catholic inclusion
of the nonelite in the social-juridical field, where political spokespeople, vic-
tims of violence, NGO activists, and others are invited in to be heard by the
legal cosmopolitans. They engage this variety of interlocutors through what
I have dubbed democratic, sympathetic listening. If, as Ann Stoler has ob-
served, “disdain . . . and disaffection for thoughts and things native were basic
to the colonial order of things,” a big-hearted welcoming inclusiveness has
become elemental to the formula of the liberal-legal order.?’ The hierarchy
that places legal professionals and other experts at the pinnacle where narra-
tives can be authorized still persists—recall how the chair of the UN Special
Committee (in Chapter 4) disciplined witnesses, demanding they speak only
of facts eyewitnessed, hushing them about hearsay and legal opinion. But
the insistence within commissions that all should have the opportunity to
tell their story, to be listened to, and to prove their political credibility helps
people believe that they are viable contestants in this competition over the
“monopoly of the right to determine the law.”? However, of significance is
not merely the fact of the invitation into this contest, but the nature of the
interaction once everyone is in the ring.

Answers to the questions of what law offers, and how it attracts, are to
be found in the social contexts, expressive opportunities, and human connec-
tions it lets blossom. Investigative commissions, as one spectacular format
for the enactment of international law, bring people together in a framework
that invites and praises reasonable discussion, solidarity, sympathy, and the
elaboration of notions of justice and morality. A place where they can ex-

change promises that inspire hope. International humanitarian and human
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rights law especially opens forums in which the passions, aches, and anguish
of political contestants can be expressed and amplified, as legal experts (those
objective adjudicators or cosmopolitan sympathizers) hear and record those
stories, relaying them (sometimes with compassion) to “the international
community” out there. The power of liberal-legalism also resides in how it
functions as a moral—and moralizing—mode that is gratifying to those en-
acting it. If, as anthropologist Didier Fassin has described it, “morality is duty
plus desire,” a good that we are not only obliged to do, but that we are also
inclined to do, liberal morality allows the liberal to feel good about following
their principles.? Investigative commissions provide a stage for performing
them. Beyond the sympathy and satisfaction they can occasion, investigative
commissions offer opportunities to tell one’s story and elaborate a collective
history. They give people the chance to “set the record straight” in a con-
text that could both stamp it as authorized and also provide recognition and
confirmation. Through these processes, international law channels and en-
dorses people’s meanings and morals, their feelings, and their performances
of goodness and political competence. The gratification of these needs, too, is

how international law rules.

The moments of history recounted here show the existential stakes that
many Palestinians believed were hanging in the balance at each moment in
which a commission was dispatched. They show the reasons for their refusals
of the bad deals and for their offers of what they thought were fairer ones.
Many of the Palestinians featured in these pages held tight to liberal values
and employed international legal tools to make their case because they were
liberals who believed these values and principles to be a means—if not zbe
means—to justice. This history gestures at why such an embroilment with
international law matters for what it has produced of repeatedly unfulfilled
promises and hopeful expectations, not just because of the sadnesses and
oppression that resulted, but also because of what it has occluded of other
forms of action, argument, and resistance. As such, this book has offered a
particular exploration of international law as ideology, a net of ideas and
beliefs that cloaks the operations of power even while presenting instru-
ments for ostensibly challenging and restraining power.” A producer of false

hope.?*



TOWARD AN ANTHROPOLOGY OF INTERNATIONAL LAW 247

The evidence of history—international law’s repeated failures to end the
conflict or deliver justice—is enough of a damning critique. In my view, when
it comes to Palestine, this dead horse requires no further flogging. Whether
international law can be reformed into an effective counterhegemonic tool in
support of Palestinian liberation is too broad a question because international
law, political struggle and strategy, forms of solidarity, modes of encourage-
ment and coercion are always in dynamic relation with each other and with
history. There can be no such blanket prediction. There are those—especially
legal practitioners and activists—who do not predict, but make a strong case
for the need to improve international law, the need to implement it, the need
to use it better, in general and for Palestinians. Despite liberal international-
ism’s weakness these days—its possibly immanent collapse provoked from
the center that once claimed to uphold it®*—many cling to their faith in
international law. Some assert the inevitability of UN action against Israel,
and many contend that international law can be a counterhegemonic force, a
tool of resistance for all subaltern groups.? Those are different kinds of dis-
cussions, distinct from what are the critical provocations and nonprescriptive
arguments I have made here.

To be sure, international law does not, and never has, defined the limit
of Palestinians’ political universe. International law has never been the only
political tactic to which Palestinians—political parties, leaders, individu-
als, or movements—have made recourse. While Arafat’s speech at the UN
was hailed by so many as a mutual victory for the Palestinians and the UN’s
“causes of peace, justice, freedom and independence,” his paean to the goal
of world harmony came in a period of the PLO’s active armed struggle. It
also reminded the world that an alternative to the olive branch is the gun.?’
Just as some three decades earlier Ahmad al-Shuqayri and Jamal al-Husayni
(rightly) predicted for the Anglo-American Committee that war would
come if their demands for a democratic solution went unfulfilled. Interna-
tional law and its institutions often become unconvincing over time, as the
events of the 1930s showed when Palestinians and other Arabs got fed up
with England’s civilizing commissions not delivering on their promises and
opted for revolt—for a while. And more recently, resistance to military occu-
pation during the two intifadas took many forms, from commemorative acts

and art to stones and suicide bombings.?
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If international law has not been the only network for funneling solidarity
to the cause of Palestinian freedom, neither has violence been the only alter-
native to liberal engagement. Many configurations of transnational activism
and globalist ideologies have brought people together in the hopes of resolv-
ing the conflict. The ideas of communism and binationalism have seen some
Jews and Palestinians work collectively for a peaceful unification, almost from
the moment that the idea of an exclusively Jewish state was proposed.?’ Inter-
nationalizing the Palestine issue was a goal of Amin al-Husayni’s interactions
with India’s Khilafat Movement during the mandate, and other pan-Islamist
activism has channeled material support and political solidarity to Palestine
throughout its history of struggle.®° The most recent innovation in Palestin-
ian resistance to Israeli domination has been the Boycott, Divestment, and
Sanctions (BDS) movement, a form of “radical democracy” which cofounder
Palestinian Omar Barghouti describes as “a progressive, anti-racist, sophisti-
cated, sustainable, moral and effective form of civil, non-violent resistance . . .
affirming the rights of all humans to freedom, equality and dignified living.”*!

While recognizing the wide penumbra of Palestinian politics, 4 History
of False Hope has demonstrated just how much energy—expended by people
across all social strata—has been invested in the activities of international
legal institutions. Despite the United Nations’ fundamental role in creat-
ing the conditions that led to the Nakba—what Palestinians refer to as the
disaster of their 1948 expulsion and Israel’s statehood on their land—and
despite the ongoing military occupation, the UN has endured as a premier
forum in which Palestinians make their political claims on a world stage.>?
There have always been those who were more critical, who have considered
the UN to be a Western club upholding only Western and powerful states’
interests. The UN was, in the words of the Muslim Brothers, “nothing but a
cloak of the greediness of the big imperialist states.”* But because it is a site
where “the world” is imagined, where humanitarian values are espoused, and
where international law constitutes the terms of reference, many Palestinians
continue to see the UN as a political and legal resource.

Perhaps more important, the UN persists as the embodiment of an inter-
national community that cares about the Palestinians’ plight, where declara-
tions affirming their national and individual rights are made and amplified.

In his painstakingly detailed account of how “the Palestine question” was
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included and then dropped from UN agendas, George Tomeh, a Syrian rep-
resentative to the UN, demonstrated how widely held was the view that the
United Nations has the power to affirm Palestine as a political issue or erase
it.3* More than four decades after Tomeh penned that essay, it is clear that
the UN maintains its magnetism. “We continue to talk to the United Na-
tions,” a Palestinian told me during my fieldwork in the West Bank in 2002,
“in order to be recognized as part of the international community. In order to
be recognized as human beings. Israelis refer to us as animals, snakes, bugs,
but we are humans.” The UN, its investigative commissions, resolutions, and
declarations are seen to reflect and legitimize the Palestinian struggle for
freedom and their very status as humans deserving human rights.®

Even many of the alternative modes of struggle are caught within, or at
least imbued with, the international legal imagination. BDS is shaped by a
rights-based approach and calls for a boycott against Israel until it meets its
obligations under international law.3® And there are many people who would
not be deemed “liberal” by secular liberals—Palestinians who believe that
Islam is the foundation for Palestinian liberation, for instance—who also be-
lieve international legal institutions like the ICC can render justice, and who
have worked hard to show how human rights principles are incorporated
into their faith.¥

In the midst of this crosshatch of approaches to engaging with interna-
tional law, there have always been, and continue to be, voices whispering for
wariness toward it. Palestinians did, after all, greet every early investigative
commission with trepidation (before they decided to engage). More recently,
the whispers have grown into something more resounding, with a notable
generation of intellectuals calling for a stance of “disenchantment” toward

international law. As legal scholar Nimer Sultany has put it bluntly:

Let us face it: it is not only that the reality of power often trumps human-
ist and universal moral codes like those expressed in the law of nations
(e.g., international humanitarian law); it is also that these universal codes
are often too abstract, contradictory and ineffective to be instrumental in

advancing concrete outcomes.®

With perhaps more optimism, human rights attorney and legal scholar

Noura Erakat likewise encourages advocates to “tempel[r] their faith in
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the law’s capacity to do what only a critical mass of people are capable of
achieving.”

And yet, as 4 History of False Hope has shown, many Palestinians and
others have acted as if international law’s methods could have an effect on
their own, or that the support of Palestinian rights through international
legal terms was a concrete positive outcome in and of itself. Palestinians have
often turned to international law as if it is the end of the story, not as a
singular instrument of what has to be a much larger and more complicated
orchestra. This lack of strategy has been evident in every era, but the PLO/
PA under Yasir Arafat’s leadership is perhaps the most obvious instance.
As someone active in the NSU during the time of the Mitchell Commit-
tee commented to me, “The leadership was flailing, as always. They engaged
with the Mitchell Committee as if it were just another arrow in the quiver to
be tossed about.” When I asked another member of the team what plan had
been in place to make use of the committee’s report, he just laughed through
his nose and shook his head. There was no strategy.*

Like Erakat, Sultany also argues that international law will remain in-
effective unless it is part of a larger political vision: “Investing in the legal
venue cannot be a substitute for direct political action and tools. Law is not
free of politics and thus it cannot be an escape route from politics.” That
this argument is so rarely articulated, that it even has to be made (when
it is so obvious), provides some hint about where the ideological power of
international law resides. Just as liberalism has been an ideology that can
obscure structural reasons for some people’s disadvantaged positions, inter-
national law—in its dogma and ideals—also blocks from view the political
structures that obstruct or bring about change. International law functions in
away parallel to how liberalism “is #/liberalism for all but a minority”*—that
lexicon of blame dressed up as virtues that holds individuals accountable for
their “failures,” when every economic, political, and social deprivation has
made their “success” an impossibility. International law ensures order espe-
cially for those who benefit from the existing one, while justifying the chaos
of violent interventions and military occupation experienced by the many.
That it does so under an umbrella of apolitical equal opportunity for justice
only heightens the urge (for some) to wish to uphold it, to correct it, to

induce real enactment of its ideals. Just as E. P. Thompson could avow that
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the “Rule of Law” is an “unqualified human good” at the end of a book that
showed how powerfully English law served the ruling classes, so could Fayez
Sayegh insist that the UN system embodied the universality of the rule of
law and order. Through his decades in exile, Sayegh still insisted that only the
UN could provide “any hope of peace” based on international law, even after
countless unanswered appeals to it.*

In Palestine (laying down the gauntlet now), international law has been
an antirevolutionary pacifying force. (Certainly, some will see that as a good
thing, and others not.) For a hundred years, international law has been a
black hole: the massive weight of its mechanisms, both ideological and insti-
tutional, have pulled energies and actors, ideas and motivations deep within
it, suffocating their vitality. International law has channeled nationalist pas-
sions into “reasonable” discussion; expressed the ache for justice in the numb
language of UN resolutions; condensed histories of agony, exile, repression,
and dispossession into false assertions of balance in the here and now. The
activation of international law through investigative commissions has been a
dominant mechanism through which liberalism exercises its power: it spins
a vortex that vacuums liberalism’s bright ideals into itself where those who
would be saved clutch onto it, eager to combine with it, to be lit—to be
seen—Dby the brightness. And then it throws them back out, only to be caught
up in the whirlwind again next time. “Next time” and “again” it has always

been for the Palestinians.
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